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Highlights

35335

35782

35328

35327

35794

35788

Food Stamps USDA/FNS proposes changes in
State reporting of issuance and participation data;
comments by 7-28-80

Loan Programs—Agriculture USDA/FmHA
amends regulation on insured Economic Emergency
loans; effective 6-2-80; comments by 6-26-80 (Part
VI of this issue)

-

Grant Programs—Health HHS amends grants
administration regulation to implement recent
revision of audit standards; effective 5-27-80

Grant Programs—Health HHS/PHS amends rules
governing scientific peer review of research grant
applications and research and development
contract projects to include the Division of Nursing;
effective 5-27-80

Child Welfare HHS/HDSO proposes regulation to
clarify, simplify, and revise rules governing Child
Abuse and Neglect Prevention and Treatment
Program; comments by 7-11-80 (Part VIII of this
issue)

Energy Conservation DOE/Sec’y proposes
amendments to regulations restricting thermostat
settings in nonresidential buildings; comments by
6-26-80; hearing on 6-12-80; requests to speak at
hearing by 6-5-80 (Part VII of this issue)

CONTINUED INSIDE
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35576
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Federal Aid Programs CSA proposes revised
policy statement regarding State Agency
Assistance; comments by 7-28-80

-

Farm Labor Contract or Reglstration Labor/ESA
expands list of documents acceptable ag evidence
of bona fide inquiry of employability status of
prospective employee; effective 5-27-80

Public Housing HUD/FHC proposes rule to
establish new procedure for calculation of
allowable utilities consumption level used in
Performance Funding Systems; comments by
7-11-80 (Part V of this issue)

Community Development HUD publishes final
Rehabilitation Guidelines intended for voluntary
adoption by States and used in conjunction with
existing building codes (Part IIl of this issue)

Refugees HHS/Sec'y proposes plan requirements
States must meet as preconditions to receiving
assistance for refugees; comments by 6-26-80

Community Action CSA proposes amendment to
provide for grantee public meetings and hearings for
providing information to the community; comments
by 7-28-80

Banks and Banking NCUA requests comments on
giving of premiums or gifts to members by Federal
Credit Unions; comments by 6-23-80 ¢

Small Businesses Labor/OSHA publishes
memoranda of agreement on resolution of small
business problems in complying with OSHA
regulations

Privacy Act Documents
DOE (Part IV)

HUD

Sunshine Act Meetings
Separate Parts of This Issue

Part Il, HHS/FDA
Part lli, HUD

Part 1V, DOE

Part V, HUD/FHC
Part Vi, USDA/FmHA
Part VI, DOE/Sec’y
Part Viil, HHS/HDSO
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6-6-80 N
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Rules and Regulations

Federal Register
Vol. 45. No. 103

Tuesday, May 27, 1960

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which- are keyed to and codified in
the Code of Federal Regulations, which is
* published under 50 ftitles pursuant to 44
-~ U.8.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
mogth. -

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 213

Excepted Service: Department of
Health, Education, and Welfare

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: Positions on an emergency
staff in the Office of the Secretary
(HEW) to assist in the resettlement of
the current wave of Cuban refugees are
excepted under Schedule A because it is
impracticable to hold an examination
for them.

EFFECTIVE DATE: May 21, 1980.

FOR FURTHER INFORMATION CONTACT:
On position authority: William Bohling,
Office of Personnel Management, 202-
632-6000. On position content: William
Hanks, Department of Health,
Education, and Welfare, 202-472-3776.

Office of Personnel Management.

Beverly M. Jones,

Issuance System Manager.
Accordingly, 5 CFR 213.3116(k) is

added as set out below:

§213.3116 Department of Health,
Education, and Welfare.

* * * * *

(k) Office of the Secretary

(1) Not to exceed 500 staff positions,
GS-15 and below, for an emergency
staff to assist in the resettfement of the
current wave of Cuban refugees.
Employment under this authority may
not exceed September 30, 1982.

{5 U.5.C. 3301, 3302; EO 10577, 3 CFR 1954-
1958 Comp. p. 218}

[ER Doc. 80-16186 Filed 5-23-80; 10:06 am]

BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

Nursery Stock, Plants, Roots, Bulbs,
Seeds, and Other Plant Products;
Prohibitions and Restrictions

Correction

In FR Doc. 80-14492, published at page
31572, on Tuesday, May 13, 1980 make
the following corrections:

1. On page 31572;

a. Under SUMMARY, in the first
column, in the fifth line, “classes of
nursery stocks, and certain” should be
corrected to read “classes of nursery
stock, and certain™;

b. In the second column, in the last
paragraph, “(a) Is is imported into the
United" should be corrected to read *(a)
It is imported into the United";

c. In the third column, in the last
paragraph, in the fifth line “Ploynesia”
should be corrected to read "Polynesia™;

2, On page 31573:

a. In the first column, in the first full
paragraph, in the eleventh line “that"
should be corrected to read “at";

b. In the first column, in the last
paragraph, in the fourteenth line
“distructive" should be corrected to read
“destructive";

3. On page 31577, in the third column,
in the first complete paragraph, in the
thirteenth line “cutting" should be
corrected to read “cultings";

4. On page 31578, in the third column,
in the thirteenth line *. . . final fule"
should be corrected to read *. . . final
rule”;

5. On page 31581, in the first column,
in the first complete paragraph, in the
ninth line “Ligustrium" should be

. corrected to read “Ligustrum";

6. On page 31583, in the third colum,
first complete paragraph in the sixth
line, “PBQ" should be corrected to read
“PPQ";

7. On page 31584, in the second
column, in the first complete paragraph,
in the third line Yi.e., and
inspection . . ." should be corrected to
read “i.e., an inspection . . '}

8. On page 31585, in the third column,
in the twelith line “imporatation” should
be corrected to read “importation";

9.In § 319.37-2(a), in the table on page
31587, the Prohibited Article “Andonidia

spp” should be corrected to read
“Adonidia spp™;

10. In § 319.37-2(a), in the table on
page 31588, in the Prohibited Article
“Morus spp (mulberry)”, in the third
column “Mulberry mosiac virus” should
be corrected to read “Mulberry mosaic
virus";

11. On page 31591, in the third column:

a. In paragraph (d), in the first line
“articles™ should be corrected to read
*“article™;

b. In paragraph (e), in the eleventh
line “accurtate™ should be corrected to
read “accurate";

12. On page 31592, in § 319.37-6{c}, in
the list in the second column, the third
entry “Annoa" should be corrected to
read “Annona™;

13. In § 319.37-7(a), in the table on
page 31593:

a. In the first column, under the
Restricted Article “Bromeliaceae
(bromeliads)” “distined” should be
corrected to read “destined”™;

b. In the second column, under the
Restricted Arlicle “Mahoberberis ssp”,
in the fifth line “(plants of all specise
and" should be corrected to read
“(plants of all species and”;

c. In the second column, under the
Restricted Article “Nut and fruit
articles™ the words “All except Canada”
should be deleted.

BILLING CODE 1505-01-M

Agricultural Marketing Service

7 CFR Part 805

[Orange, Grapefrult, Tangerine, and
Tangelo Regulation 3, Amdt. 11}

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida; Grapefruit
Grade and Size Requirements

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Amendment to final rule. =

SUMMARY: This amendment lowers the
minimum grade and size requirements
for domestic and export shipments of
seedless grapefruit for the period May
21-August 24, 1980. The grade
requirements are lowered to U.S. No. 2
Russet, from Improved No. 2, for all such
grapefruit, while the size requirement is
lowered to 3%16 inches in diameter, from
3%s inches, for domestic shipments of
grapefruit other than pink. The minimum
size requirement for domestic shipments
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of pink seedless grapefruit, and.export
shipments of all seedless grapefruit is
currently 3% inches. The change in
minimum grade and size is necessary
because of current and prospective .
supply and demand for the fruit and to
maintain orderly marketing conditions
in the interest of producers and
consumers.
EFFECTIVE DATE: May 21, 1980.
FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
(1) This regulation is issued under the
marketing agreement and Order No. 805,
both as amended (7 CFR Part 905),
regulating the handling of oranges,
grapefrmt tangerines and tangelos
grown in Florida. The agreement and
order are effective under the applicable
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601~674). ‘This action is based
upon the recommendation and
information submitted by the Citrus
Administrative Committee established
under the order, and upon other
available information. It is found that

* the regulation of grapefruit, as
hereinafter provided, will tend to
effectuate the declared policy of the act.

(2) This amendment reflects the

Department’s appraisal of the ¢urrent
and prospective supply and market
demand conditions for grapefruit. It is
designed to-assure an ample supply of
acceptable quality grapefruit to
consumers consistent with the quality of

. the crop.

(3) It is further found that 1t is
1mpractlcable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
amendment is based and the effective
date necessary to effectuate the |
declared policy of the act. Growers,
handlers and other interested persons -
were given an opportunity to submit
information and views on the
amendment at an open meeting, and the
amendment relieves restrictions on the
handling of Florida grapefruit. It is
necessary to effectuate the declared
purposes of the act to make the
regulatory provisions effective as
specified, and handlers have been
apprised of such prov1s10ns and the
effective time.

Further, in accordance with
procedures in Executive Order 12044,
the emergency nature of this regulation
warrants publication without

opportunity for further public comments.

The regulation has not been classified
significant under USDA criteria for
implementing the Executive Order. An
Impact Analysis is available from
Malvin E. McGaha, Fruit Branch, Fruit
and Vegetable Division, AMS, USDA,
Washington, D.C. 20250, telephone 202-
447-5975.

Accordingly, it is found that the

provisions of § 905.303 (Orange
Grapefruit, Tangerine, and Tangelo
Regulation 3) (44 FR 59195; 65962; 66779;
69917; 72025; 74794; 45 FR 6591; 7999;
12773; 24440; and 27739), relatmg to
grapefruit, are amended by revising
Table I, paragraph (a) applicable to
domestic shipments, and Table I,
paragraph (b) applicable to export
shipments, to read as follows:

§ 905,303 Orange, grapefruit, tangerine, and tangelo regulation 3.

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 601~674)

Dated: May 21, 1980.
D. S. Kuryloski,

[a] * k %
N . Table! °
Minlmum
Variety Regulation period Minimum grade diametet
. (inches)
(1) @ ) (L)
Grapefruit: Seedless, except Pink.. May 21 through Aug. 24, 1980 ..cmemiiesssensens U.S. No. 2 Russatmcncn e
Aug. 25 through Oct. 12, 1980... . Improved No. 2...... " e
,Grapefruit: Seedless, PinK....uw.. -~ May 21 through Aug. 24, 1980... .. U.S. No. 2 Russet. e
Aug. 25 through Oct. 12, 1980 wuumuescsescsuasssnss Improved NO. 2. 3%
[b] * k %
‘ Table Il
’
Minimum
Variety Regulation period Minimum grade diameoter
. (inchos)
(UM (&3] @ - (&)
Grapelnit: Seedless, except Pink.. May 21 thiough Aug. 24, 1980 ..mmwcmses U S. NO. 2 RUSSOusiemssasasaionss %o
Aug. 25 through Oct. 12, 1980 d No. 2 3%
Grapefruit: Seedless, Pink May 21 througlr Aug. 24, 1980 e US. NO. 2 RUSSOLasusmmesmne e
Aug 25 through Oct. 12, 1980 e Improved NO. 2 e
- - E 4 * * »

Deputy Director, Fruit and Vegetable Division, Agricultural Marketing Service.

[FR Doc. 80-16018 Filed 5-23-80; 8:45 am]
BILLING CODE 3410-02-M R

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 11 and 13

"[Docket No. 20359; Amdt. Nos. 11-17 and

13-16]
Revised Mailing Addresses

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: These amendments specify
the office to which certain petitions for
rulemaking or exemption must be .
submitted and update the reference
numbers of the Enforcement Docket.

Consistent with Executive Order 12044,
these amendments simplify the process
by which petitions are submitted. In
addition, these amendments reflect a
redesignation of certain offices within
FAA Headquarters.

DATES: Effective May 27, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr. Edward P. Faberman, Regulations
and Enforcement Division (AGC-200),
Office of the Chief Counsel, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, D.C. 20591; telephone (202}
755-8716.

SUPPLEMENTARY INFORMATION: Part 11
of the Federal Aviation Regulations
(FAR) states that any interested person



Federal Register / Vol. 45, No. 103 / Tuesday, May 27, 1980 / Rules and Regulations

35307

may petition the Administrator for
rulemaking or exemption. A specific
office is not designated where these
petitions must be submitted. As a result
of this, petitions are submitted to
various offices within the agency.
Therefore, certain petitions have been
misdirected resulting in increased
processing time. In order to maintain a
current public docket of petitions
received and to eliminate processing
delays, this amendment requires that
certain petitions for rulemaking or
exemption be submitted to the Rules
Docket [AGC-204), Federal Aviation
Administration, 800 Independence
Avenue, SW, Washington, D.C. 20591.
The amendment also clarifies where
certain other petitions must be
submitted. This amendment does not
change the procedures relating to (1)
airspace assignment and use (which
must pursuant to 14 CFR 11.63(a) be
filed with the appropriate Regional
Director); {2) Petitions for exemption
under Part 139 (which must pursuant to
14 CFR 11.25(b)(2)(i) be filed with the
appropriate FAA airport field office in
whose area the petitioner proposes to
establish or has established its airport);
and, (3) Airworthiness Directives (which
must pursuant to 14 CFR 11.83 be filed
with the Director responsible for the
product involved).

In connection with petitions filed
under the provisions of § 11.25, among
other things they must set forth the text
or substance of the rule or amendment
proposed, the interests of the petitioner
in the action requested; in the case of a
petition for exemption, the nature and
extent of the relief sought, the reasons
why it would be in the public interest,
and if appropriate in the case of an
exemption, the reason why the
exemption would not adversely affect
safety.

Certain portions of the Office of the
Chief Counsel have been assigned
different office routing symbols. As a
result of this, it is necessary to delete
the symbols currently contained in the
regulations and to replace them with the
newly assigned ones. FAR Part 13 lists
two of these reference numbers in
mailing addresses and, therefore, needs
to be updated.

Since these amendments are editorial
in nature and impose no additional
burden on any person, notice and public
procedure are unnecessary and good
cause exists for making them effective in
less than 30 days.

The Amendments

Accordingly, Parts 11 and 13 of the
Federal Aviation Regulations (14 CFR

Parts 11 and 13) are amended, effective
May 27, 1980, as follows:

PART 11—GENERAL RULE-MAKING
PROCEDURES

1. By amending § 11.25 by revising
paragraph (b)(2)(ii) and adding new
subdivisions {iii) and (iv} to read as
follows:

§11.25 Petitlons for rylemaking or
exemptions.

® * L 4 « -«

)"

(2) * w w

(ii) To the Director having
Airworthiness Directive responsibility
for the product involved in the case of
petitions filed in accordance with
Subpart D of this Part.

(iii) To the Federal Air Surgeon
(AAM-1), Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591,
in the case of a petition for exemption
filed under Part 67 of this chapter; and

{iv) To the Rules Docket (AGC-204),
Federal Aviation Administration, 800
Independence Avenue, Washington,
D.C. 20591, in all other cases.

PART 13—INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

§13.5 [Amended]

2. By amending § 13.5, paragraphs
{b)(2) and (k) by deleting the words
(AGC~27) and substituting for them the
words (AGC-209).

(Secs. 313(a), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a}, 1421 through 1430, 1502; sec.
6{c), Department of Transportation Act (49
U.S.C. 1655(c)))

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation that is not
significant under Executive Order 12044, as
implemented by the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1978).
In addition, since these documents are
editorial in nature and impose no additional
burden on any person, the Federal Aviation
Administration has determined that there
will be no economic impact and thus no
evaluation is required.

Issued in Washington, D.C., on May 16,
1980.

Langhorne Bond,
Administrator.

[FR Doc. 80-15008 Filed 5-23-80; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 80-CE-17-AD; Amdt. 39-3768]

Airworthiness Directive; Cessna
Models 500, 501, 550, and 551
Alrplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Correction of final rule.

SUMMARY: This action corrects a rule
issued on April 24, 1980, and appearing
in FR Doc. 80-13469 on pages 29560 and
29561 in the issue of Monday, May 5,
1980 (80-CE-17-AD). A Model 500
airplane serial number was incorrectly
cited in the applicability statement of
the Airworthiness Directive (AD) which
necessitates this correction.

EFFECTIVE DATE: May 16, 1980.

FOR FURTHER INFORMATION CONTACT:
Robert L. Klapprott, Aerospace
Engineer, Wichita Engineering and
Manufacturing District Office, FAA,
Room 238, Terminal Building No. 2299,
Mid-Continent Airport, Wichita, Kansas;
telephone (316) 942—4281.
SUPPLEMENTARY INFORMATION: The FAA
issued a Final Rule AD with an effective
date of May 12, 1960. In the applicability
statement of the AD, Cessna Model 500
airplane Serial Number 500-0370 was
erroneously cited as Serial Number 500
0376. Action is taken herein to make this
correction. Since the change is editorial
in nature, notice and public procedure
thereon are not considered necessary.

In FR Doc. 80-13469 appearing on
page 29561 in the Federal Register of
May 5, 1980, make the following
correction: (1) In the applicability
statement under Model 500, Serial No.
*500-0376" should be corrected to read
**500-0370." .
(Sec. 313(a). 601 and 603 of the Federal
Aviation Act of 1958, as amended, (49 U.S.C.
1354(a). 1421 and 1423; sec. 6{(c] Department
of Transportation Act (49 U.S.C. 1655{c}); sec.
11.80 of the Federal Aviation Regulations (14
CFR 11.89))

Issued in Kansas City, Missouri, on May 16,
1960. .
Paul J. Baker,
Director. Central Region.
{FR Doc. 80-15830 Filed 5-23-80; 845 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 80-EA-14, Amdt. 39-3778]

Airworthiness Directives; Boeing
Vertol Model 107-11

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.
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SUMMARY: This amendment issues a
new airworthiness directive, applicable
to Boeing Vertol 107-1I type rotorcratt,
which requires a removal of the forward
spring of the cyclic stick boots, P/N
10752226-9, -13, <17. This results from
the determination that the spring was
restricting cyclic stick travel.
EFFECTIVE DATE: May 28, 1980.
Compliance is required as set forth i in
the AD,

ADDRESSES: Boeing Vertol Service
Bulletins may be acquired from the
manufacturer at P.O. Box 16858,
Philadelphia, Pa. 19142,

FOR FURTHER INFORMATION CONTACT:
H. Lund, Airframe Section, AEA~212,
Engineering and Manufacturing Branch,
Federal Building, J.F.K. International
Airport, Jamaica, New York 11430; Tel.
212-995-2875.

SUPPLEMENTARY INFORMATION: There
had been a report that the cyclic stick
boot had been binding the stick during
the operation of the helicopter. It was
concluded that the forward support
spring of the boot was binding on the
stick's retaining bolt. An analysis
concluded that the forward spring was
not that essential, and the boot could be_
supported by the aft spring. Thus, this
amendment requires the removal of the
forward spring. Since’a situation exists
that requires the immediate adoption of
this regulation, it is found that notice
and public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended,’
by adding the following new
" Airworthiness Directive:

Boeing Vertol (Vertol): Applies to Vertol
Model 107-II helicopters with pilot or
copilot cyclic stick boots, P/Ns
10752226-9, -13 or -17, certificated in all
categories.

To prevent possible restriction of cyclic
stick travel accomplish the following within
the next 25 hours in service after the effective

date of this AD, unless already accomplished.

a. Loosen the velcro tape and camloc
* fasteners securing the pilot and copilot cyclic
stick boots, P/N 107522269, 13 or -17, and
remove the boots.

b. Remove the two rivets which attach the
forward spring, P/N 10752226-12, to the
forward end of the boot base and discard the
forward spring.

c. Install washers and new rivets to plug
the resulting two empty holes in the baot
base.

d. Reinstall the pilot and copilot stick
boots.

e. Upon réquest with substantiating data
submitted through an FAA Maintenance
Inspector, the compliance time specified in
this AD may be adjusted by the Chief,
Engineering and Manufacturing Branch, FAA
Eastern Region.

Effective Date. This amendment is effective

" May 28, 1980. .

{Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended, (49 U.S.C. 1354(a),
1421, and 1423); sec. 6(c), Department of
Transportation Act, (49 U.S.C. 1655(c); and 14
CFR 11.89))

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044 as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 28, 1979).

Issued in Jamaica, New York, on May 14,
1980.
Timothy L. Hartnett,
Acting Director, Eastern Region. .
{FR Doc. 80-15831 Filed 5-23-80: 845 am]

'BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 80-EA-8, Amdt. 39-3779]
Airworthiness Directives; Piper Model
PA 38-112

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final Rule:

SUMMARY: This amendment issues a
new airworthiness directive, applicable
to Piper PA 38-112 type airplanes, which
requires a replacement of the main
landing gear attach bolts. This is
required to eliminate loose, bent and -

cracked-bolts due to improper length of

bolts, improper shimming and torque.
The defective bolts could result in gear
failure.

EFFECTIVE DATE: May 29, 1980.
Compliance is required within 50 hours
in service. .

ADDRESSES: Piper Service Bulletins may
be acquired from the manufacturer at
Piper Aircraft Corporation, 820 East

~ Bald Eagle Street, Lock Haven,

Pennsylvania 17745.

FOR FURTHER INFORMATION CONTACT:
C. Kallis, Airframe Section, AEA-212,
Engineering and Manufacturing Branch,
Federal Building, ]J.F.K. International
Airport, Jamaica, New York 11430; Tel.
212-995-2875. _
SUPPLEMENTARY INFORMATION: There
have been reports of loose, bent and
cracked main landing gear attach bolts
on Piper Model PA 38-112 airplanes.
This condition is the result of the use of

improper bolt lengths, shims and bolt
torque and can result in gear failure.
Since this condition is likely to exist on
other airplanes of the same type design,
this amendment requires replacement of
the main landing gear attach bolts, use
of proper shims and proper bolt torque
on Piper Model PA 38-112 airplanes,
Since a situation exists that requires the
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable and
‘good cause exists for makmg this
amendment effective in less than 30
days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended,
by adding the following new

Airworthiness Directive:

Piper: Applies to Piper Model PA-38-112
Serial Nos. 38-78A0001 thru 38-78A0823, .
38-79A0001 thru 38-79A1179, 38-80A0001
thru 38-80A0036 certificated in all
categories.

To prevent possible loosening-of the main
landing gear attachment bolts accomplish thc
following:

a..Within the next 50 hours in service aflor
the effective date of this AD, unless already
accomplished, replace the main landing gear
ANS5-13A attachment bolts and AN960-15
washers in accordance with the Instructions
section of Piper Service Bulletin 673 dated
January 16, 1980, or an equivalent that must
be approved by the Chief, Engineering and
Manufacturing Branch, FAA, Eastern Rogion,

b. Upon submission of substantiating data
through an FAA Maintenance Inspector, the
compliance time specified in the AD may be
adjusted by the Chief, Engineering and
Manufacturing Branch, FAA, Eastern Reglon,

Effective Date. This amendment is effective
May 29, 1980.

(8ecs. 313(a), 601, 603, Federal Aviation Act
of 1958, as amended, (49 U.S.C. 1354(a)), 1421,
arid 1423; sec. 6(c), Department of
Transportation Act, (49 U.S.C. 1855(c)); and
14 CFR 11.89.)

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation which ia not
significant under Executive Order 12044 as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979),

Issued in Jamaica, New York, on May 15,
1980.

Timothy L. Hartnett,

Acting Director, Eastern Region,
[FR Doc. 80-15832 Filed 5-23-80; 8:45 am)
BILLING CODE 4910-13-M
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14 CFR Part 39
[Docket No. 86-WE-22-AD, Amdt. 38-3775]

Airworthiness Directives; General
Dynamics Model 340 and 440 Airplanes

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) which
requires inspection and eventual rework
of horizontal stabilizer attach fittings on
General Dynamics Model 340/440
airplanes. The AD is prompted by
reports of horizontal stabilzer attach
fittings fatigue cracking which could
result in horizontal stabilizer failure.
paTtes:Effective: May 29, 1980.

Compliance schedule—As prescribed
in the body of the AD.

ADDRESSES: The applicable service
information may be obtained from:
General Dynamics, P.O. Box 80877, San
Diego, California 92138, Attention: Mr.
Larry Hayes, Manager, Product Support,
Convair Division. T

Also, a copy of the service
information may be reviewed at, or a
copy obtained from:

Rules Docket in Room 916, FAA, 800
Independence Avenue SW.,
Washington, D.C. 20591,

or

Rules Docket in Room 6W14, FAA
Western Region, 15000 Aviation
Boulevard, Hawthorne, California
90261.

FOR FURTHER INFORMATION CONTACT:
Jerry Presba, Executive Secretary,
Airworthiness Directive Review Board,
Federal Aviation Administration,
Western Region, P.O. Box 92007, World
Way Postal Center, Los Angeles,
California 90009. Telephone: {213) 536-
6351.

SUPPLEMENTARY INFORMATION: There
have been several reports of horizontal
stabilizer attach fitting cracking,
attributable to fatigue, on General
Dynamics Model 340/440 airplanes
which could result in failure to retain the
horizontal stabilizer. Since this
condition is likely to exist or develop on
other airplanes of the same type design,
an airworthiness directive is being
issued which requires inspection of
horizontal stabilizer attach fittings and
rework of these fittings at a future date
on General Dynamics Model 340/440
airplanes.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,

§ 39.13 of Part 39 of the Federal Aviation _

Regulations (14 CFR 39.13) is amended,
by adding the following new
airworthiness directive:

General Dynamics: Applies to Model 340, 440
Military Models C-131D and C-131E and
other military models eligible or to be
made eligible for civil use under type
certificate 6A6, and all such model
airplanes converted to turbopropeller
power, cerlificated in all categories.

Compliance required as indicated.

To prevent potential loss of the horizontal
stabilizer, accomplish the following:

(a) Within 250 hours' additional time in
service from the effective date of this AD,
unless previously accomplished within the
last 950 hours’ time in service, conduct
ultrasonic inspection of horizontal stabilizer
attach fittings per paragraph D of General
Dynamics Convair Service Bulletin 640 (340D)
55-3A dated November 12, 1979, (hereinafter
referred to as SB 640 (340D) 55-3A). lf any
cracks are discovered, replace with like
serviceable part prior to return to service.

(b) Within 1200 hours' additional time in
service from the inspection required in
paragraph (a) of this AD and thercafter at
intervals not to exceed 1200 hours’ time in
service since the last such inspection, repeat
the inspection required by paragraph (a) of
this AD.

(c) Within 10,000 hours' additional time in
service from the effective date of this AD
install bushings in the horizontal stabilizer
fitting attachment holes per paragraph D of
SB 640 (340D) 55-3A and conlinue to inspect
at 1200 hours intervals per paragraph (a) of
this AD.

(d) Special flight permits may be issued in
accordance with FAR 21.1987 and 21.1989 to
operate airplanes to a base for the
accomplishment of inspections required by
this AD.

(e) Alternative inspections, modifications
or other actions which provide an equivalent
level of safety may be used when approved
by the Chief, Aircraft Engineering Division,
FAA Western Region.

This amendment becomes effective
May 29, 1980.

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); sec. 6{c) Department of
Transportation Act (49 U.S.C. 1855(c)); and 14
CFR 11.89)

Note.—The Federal Aviation
Administration has determined that this
document involves a final regulation which is
not considered to be significant under
Executive Order 12044 as implemented by
DOT Regulatory Policy and Procedures (44
FR 11034: February 26, 1979). In addition, the
expected impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Los Angeles, Calif., on May 13,
1980.
W. R. Frehse,
Acting Directer, FAA Western Region.
{FR Doz 80-15833 Filed 5-23-80- &45 am}
BILUNG CODE 4910-13-M

14 CFR Part 39
[Docket No>79-EA-72; Amdt. 39-3776]

Alrworthiness Directives; Piper Model
PA-31T and PA-31T1;

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment issuesa  “
new airworthiness directive, applicable
to Piper PA-31T and PA-31T1 type
airplanes, which requires an inspection
and correction where necessary of the
data plate. This results from the
manufacturer inadvertently causing
approximately fifty-four PA-31T1
airplanes to be stamped with a PA-31T
data plate. Failure to make the
cortection could result in some air
safety applications to PA-31T1
airplanes not being accomplished on the
same type airplane while identified as
PA-31T.

EFFECTIVE DATE: May 28, 1980.
Compliance is required as set forth in
the AD.

ADDRESSES: Piper Service Bulletins may
be acquired from the manufacturer at -
Piper Aircraft Corporation, 820 East
Bald Eagle Street, Lock Haven,
Pennsylvania 17745.

FOR FURTHER INFORMATION CONTACT: C.
Kallis, Airframe Section, AEA-212,
Engineering and Manufacturing Branch,
Federal Building, ].F.X. International
Airport, Jamaica, New York 11430; Tel.
212-995-2875.

SUPPLEMENTARY INFORMATION: The FAA
has determined that certain Piper Model
PA-31T1 airplanes have data plates
which are stamped PA-31T. This could
result in some air safety applications to
PA-31T1 airplanes not being
accomplished on the same type airplane
while it is identified as a PA-31T. This
amendment requires an inspection and
correction where necessary, of the data
plate of certain Piper Model PA-31T1
and PA-31T airplanes. Since a situation
exists that requires the immediate
adaption of this regulation, it is found
that notice and public procedure hereon
are impracticable and good cause exists
for making this amendment effective in
less than 30 days.
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Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator
§ 39.13 of Part 39 of the Federal Aviation.
Regulations (14 CFR 39.13) is amended,
by adding the following new
Airworthiness Directive:

Piper: Applies to Piper PA-31T1 and PA-31T
Model airplanes, Serial Nos. 31T-7804001
thru 31T-7904053, 31T-7904056, and 31T-
7904057 certificated in all categories. To _

. correct an error on the data plate, within
the next 100 hours in service unless
already accomplished, accomplish the
following: )

a. Locate the aircraft data plate (Part No.
79844-4), on the left side of the fuselage belly,
just below the forward part of the cabin door.

b. Using an acceptable method of
permanent marking (metal stamp, engraver,
electric pencil, etc.), inscribe the numeral “1”
behind *PA-31T" in the gold block in which
“Model" is designated. Before Modification:
“MODEL PA-31T"; After Modification:
“MODEL PA-31T1".

Effective Date. This amendment is effective
May 28, 1980.

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, 1423); sec. 6{c), Department of .
Transportation Act, (49 U.S.C. 1655{c); and 14
CFR 11.89.)

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044 as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).

Issued in Jamaica, New York, on May 14, .
-1980.

Timothy L. Hartnett,

Acting Director, Eastern Region.
[FR Boc. 80-15834 Filed 5-23-80; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 80-EA-4; Amdt. 39-3777]

Airworthiness Directives; Piper Model
PA 38-112

AGENCY; Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment amends AD
79-03-02, applicable to Piper PA 38-112
type airplanes, which required the
incorporation of a kit for positive
retention of the bottom rudder hinge
bearing. This amendment will extend
the applicability of AD 79-03-02 to all
PA 38-112 up to those in which the
manufacturer will incorporate the kit.
This results from the discovery of
additional bearings, which had been
machine swaged, coming loose.

EFFECTIVE DATE: May 28, 1980.
Compliance is required as set forth in
the AD. ) -

ADDRESSES: Piper Service Bulletins may
be acquired from the manufacturer at
Piper Aircraft Corporation, 820 East
Bald Eagle Street, Lock Haven,
Pennsylvania 17745.

FOR FURTHER INFORMATION CONTACT:

C. Kallis, Airframe Section, AEA-212,
Engineering and Manufacturing Branch,
Federal Building, J.F.K. International
Airport, Jamaica, New York 11430; Tel.
212-995-2875. -

SUPPLEMENTARY INFORMATION:
Amendment 39-3402, (44 FR 5061,
January 25, 1979), AD 79-03-02 had been
issued to correct a deficiency whereby
bottom rudder hinge bearings which had
been hand swaged had come loose. It
now appears that machine-swaged
bearings may also come loose. Thus,
this amendment will cover all machine-
swaged bearings for which the retention
kit has not been incorporated in the
airplanes. Since a situation exists that
requires the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

Adoption of the Amendment
Accordingly, pursuant to the authority

- delegated to me by the Administrator,

§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by amending Amendment 39-3402, (44
FR 5061, January 25, 1979), AD 79-03-02,
as follows:

In the applicability paragraph insert Serial
Nos. 38-78A0001 thru 38-80A0063, in lieu of
Serial Nos. 38-78A0001 thru 38-78A0348.

Effective Date. This amendment is effective
May 28, 1980.

(Secs. 313(a), 601, and 603, Federal Aviation -
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, 1423); sec. 6(c), Department of
Transportation Act (48 U.S.C. 1655(c)); and 14 -
CFR 11.89)

Note~The Federal Aviation .
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044 as

+ implemented by Department of

Transportation Regulatory Policies and -
Procedures (44 FR 11034; February 26, 1979).

Issued in Jamaica, New York, on May 14,
1980. '

Timothy L. Hartnett,

Acting Director, Eastern Region.
[FR Doc. 80-15835 Filed 5-23-80; 8:45 am] -
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 78-WE-10-AD, Amdt. 39-3780]

McDonnell Douglas DC-10 Series
Airplane; Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedos
a currently effective airworthiness
directive applicable to McDonnell
Douglas DC-10 series airplanes by
requiring certain design changes to .
wing-mounted pylons and revising the
wing-pylon inspection programs. This
AD is necessary to reduce the
possibility of inflicting internal
structural damage during maintenance
operations, to ensure integrity of wing-
pylon structure and to eliminate
inspections shown to be redundant.

DATES: Effective May 27, 1980.
Compliance schedule—As prescribod
in the body of the AD.

ADDRESSES: The applicable service
information may be obtained from:
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director,
Publications and Training, C1-750 (64—
60).

Also, a copy of the service
information may be reviewed at, or a
copy obtained from:

Rules Docket in Room 916, FAA, 800
Independence Avenue SW.,
Washington, D.C. 20591.

or

Rules Docket in Room 6W14, FAA
Western Region, 15000 Aviation
Boulevard, Hawthorne, California
90261. ¢

FOR FURTHER INFORMATION CONTACT:
Jerry Presba, Executive Secretary,
Airworthiness Directive Review Board,
Federal Aviation Administration,
Western Region, P.O. Box 92007, World
Way Postal Center, Los Angeles,
California 90009. Telephone: (213) 536~
6351, -

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive requiring certain
design changes and a revised wing-
pylon inspection program on McDonnoll
Douglas DC-10 Series airplanes to
supersede Amendment 39-3505 as
amended by Amendment 39-3557 was
published in the Federal Register at 45
FR 5741. Interested persons have been
afforded an opportunity to participate in
the making-of the amendment.
Comments from nine persons were
received, some of which indicated a lack
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of familiarity with the January 1980
“DC-10 Decision Basis Summary
Report” and other detailed technical
material which had been included in the
docket for review by all interested
persons as stated in the notice.

Several comments recommended
increased flexibility in the periodic
inspection intervals. Comments on this
subject ranged from concern that the
revised inspection intervals were unduly
conservative to the view that the revised
inspection intervals were unduly liberal.
The FAA recognizes the need for
flexiblity in maintenance scheduling and
accordingly has provided an option of
3600 hours' time in service or 12
calendar months, whichever occurs
later,” which is consistent with the
rationale presented in the NPRM and
supporting public documents.

Other comments were received on the
general subject of the inspectiof
program with specific regard to the
absence of sampling provisions in the
proposed rule. One commenter felt that
the possibility of sampling would
introduce safety problems. Another

commenter felt that deletion of sampling

was discriminatory and recommended
that the inspection program revert to the
original requirements of the
Maintenance Review Board document
on the DC~10.

The FAA did not capriciously delete
sampling as an inspection technique on
the DC-10 pylon. The original MRB
document permitted sampling in the
area of the pylon upper spar web, but
good cause now exists for requiring a
100% inspection of this area, based upon
service experience (See “DC~10
Decision Basic Summary Report”). Itis
not the intent of the FAA to rule out
sampling as an acceptable inspection
technique for the entire DC-10 pylon.
Rather, the FAA requires 100%
inspection in the certain specified pylon
areas. FAA will evaluate future
recommendations for modifications to
the inspection program (including
sampling) based upon results of these
inspections and proposals submitted by
the affected operators.

With regard to future maintenance
schedules, paragraph (g) of the proposal
provided for specific submittal to FAA
of revised pylon maintenance programs,
as an amendment to the operations
specifications, by each carrier. Taken in
conjunction with paragraph (m) of the
proposal, which provides for approval of
alternative inspections that will yield an
equivalent level of safety, the proposal
has provided for tailoring of an
individual carrier’s maintenance
program to its service experience,
routes, and other relevant factors.

Other comments offered opinions
relative to FAA approval of the
installation and removal of the engine
and pylon as a unit. The comments
generally recommended caution in
granting such approval and, in one case,
that such approvals should not be
granted. The FAA will evaluate
proposals for combined engine/pylon
removal and installation and, if the
necessary controls are found to exist,
the practice will be approved for that
particular operator at a specific facility,
utilizing specific equipment, and
satisfying specified personnel training
requirements.

Comments were received relative to
the desirability of redundancy of the
load path through the aft bulkhead
forward flange and redundancy of the
retention of the bushing through the aft
wing mounted clevis and pylon
bulkhead. These matters were
thoroughly discussed in the “DC-10
Decision Basis Summary Report,
January 1980," Attachment 6, pages 2
through 6. The conclusion reached by
the FAA is that the DC-10 satisfies the
regulatory safety requirements in its
present configuration in these areas,
Millions of hours of service experience
and exhaustive analysis have
demonstrated no need to revise the
regulatory requirement and have
substantiated the application of the
regulations to this feature of the DC~10.

One commenter stated his concern
that numerous paragraphs (other than
paragraph (m)}, in the proposed AD,
which included reference to methods to
be “approved by the Chief, Aircraft
Engineering Division, FAA Western
Region,” would represent problems of
completeness and clarity to foreign

- operators and their civil aviation

authorities. The FAA recognizes this
concern and has used this language only
when specific approved data and/or
procedures were not yet developed.
Since the issuance of the NPRM, certain
data have been developed and are listed
in the AD in lieu of the alternative
which was the cause of concern. The
FAA has eliminated the phrase

*wherever possible.

One commenter recommended against
requiring flush-head bolt installation
and incorporation of a mechanical
device (intended to minimize the
possibility of bulkhead lug to clevis
assembly contact) because accepted
aircraft design practice does not include
a requirement for the tolerance of
abusive maintenance and madequate
inspection practices. This is generally
true, however, prudent apphcation of
lessons learned from this experience
weighs heavily toward incorporation of

these features. The added measure of
safety referred to in the NPRM by these
changes is. in the judgment of the FAA,
the minimum level of safety appropriate
in light of service experience.

In the interim period since the
issuance of the NPRM, some data have
been developed and/or updated by the
manufacturer. Consequently, some
additiona] prescriptions for acceptable
methods of accomplishment have been
included as clarifying changes, where
appropriate. These changes are not
substantive.

Other comments were received which
were previously discussed in the “DC-10
Decision Basis Summary Report,
January 1980,” which the commenter
apparently had not reviewed prior to
submitting commerits.

Comments were received on
typographical errors and
recommendations were received for
clarifying editorial changes, which have
been incorporated. No substantive
comments were received addressing the
economic impact of the proposal.

Copies of all comments received on
this proposal have been placed in public
dockets, available for inspection at both
the FAA’s Western Region
Headquarters, 15000 Aviation
Boulevard, Room 6W14, Hawthorne,
California, and FAA Headquarters, 800
Independence Avenue, SW., Room 916,
Washington, D.C. Copies of the
following materials, which form a
substantive part of the decision basis for
this rulemaking action, are also
available for review in the docket:

(1) DC~10 Wing Pylon Damage
Tolerance Study (2 volumes, Report Nos.
MDC-J-8543 and MDC-]-8545);

(2) Final Report of the DC~10 Pylon
Damage Tolerance Team;

(3) Comments by Science Advisory
Group on Proposed Amendments to
Airworthiness Directives for DC-10
Aircraft and Related Supporting
Doc]uments. by Raymond L. Bisplinghoff,
et al;

(4) DC~10 Wing Pylon Upper Spar
‘Web Damage Analysis;

(5) Summary Report, DC-10 Dec:smn
Basis, January 1980.

After careful review of all available
data, including the data and comments
noted above, the FAA believes that
sufficient evidence exists in the public
interest in aviation safety to adopt the
rule with the changes noted above.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended,
by adding the following new
airworthiness directive:
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McDonnell Douglas: Applies to Model DC-
10-10, ~10F, ~30, -30F, and —40 series
airplanes, certificated in all categories.

Compliance required as indicated.

To ensure integrity of the wing engine
pylon structure and attachment, accomplish
the following on both the right and left wing:

(a) At each pylon removal and installation
after the effective date of this AD, remove
and install the engine and pylon separately
unless removal or installation, or both, as an
assembly is in accordance with a method
approved by the Chief, Aircraft Engineering
Division, FAA Western Region.

(b) At the next pylon reinstallation after
the effective date of this amendment, unless
already accomplished, install two flush-head
bolts in place of the two raised head bolts
adjacent to the pylon aft bulkhead upper
flange centerline, in accordance with
McDonnell Douglas DC-10 Service Bulletm
54-78 dated April 2, 1980.

(c)} At each pylon reinstallation after June
30, 1980, protect the pylon aft bulkhead lug
from contact with the clevis to wing attach
bolt heads in accordance with a method
approved by the Chief, Aircraft Engineering
Division, FAA Western Region.

(d) Before further flight following any pylon
reinstallation after the effective date of this
AD, (1) inspect the aft pylon bulkhead in
accordance with McDonnell Douglas DC-10
Nondestructive Testing Manual, Chapter 54~
10-11, pages 634 and 634A, dated December
1,1979; (2) inspect the pylon aft spherical
bearing and attaching hardware to verify
security of nut and bolt; and (3) inspect
torque stripe for alignment. For pylons
installed prior to June 30, 1980 on which
paragraph (c) of this AD was not
accomplished, repeat the inspection within
the next 300 hours' time in service after the
reinstallation inspectijon, and again within
the next 600 hours' time in service following
the second inspection.

(e) At next pylon reinstallation after the
effective date of this AD or before the
accumulation of 48,000 hours' total time in
service, whichever comes sooner, unless
already accomplished, install steel thrust
links in place of titanium thrust links on all
DC-10-10, ~30, and —40 series aircraft in
accordance with Part 2 of McDonnell Douglas
Service Bulletin (SB) 5447, dated August 18,
1975 {(DC-10-30 and DC-10-40 Series), or
McDonnell Douglas Service Bulletin 54-82,
dated May 15, 1980 (DC~10-10 Series).

(f) Before the accumulation of 3,600 hours’
total time in service, or within the next 3,600
hours' time in service or twelve calendar -
months, whichever comes later, since the last
such inspection on airplanes with more than
3,600 hours' total in service as of the effective
date of this AD, and thereafter at intervals
not to exceed 3,600 hours’ times inservice or
twelve calendar months since the last
inspection, inspect as follows:

1. Inspect wing and pylon attach fitting lugs
- in accordance with Part 2, paragraph C(1), of

McDonnell Douglas Service Bulletin SB 54-74;

dated December 21, 1979 (hereinafter referred
to as SB 54-74).

2. Visually mspect the upper surface of
pylon upper spar in accordance with Part 2,
paragraph G, of SB 54-74,

/

i

3. Visually inspect lower surface of upper
spar and spar cap angles in accordance with
Part 2, paragraph M, of SB §4-74.

4. Inspect pylon in accordance with DC-10
Maintenance Manual, Chapter 5-51-08, dated
April 1, 1980. In addition, inspect the pylon

flight, inspect in accordance with DC-10
Nondestructive Testing Manual, Chapter 54~
10-11 pages 634 and 634A dated December 1,
1979.

(i) After each installation of a pylon with a
titanium upper forward spherical bearing

aft spherical bearing and attaching hardware /plug. after 200 hours' time in gervice from

to verify security of nut and bolt; inspect
torque stripe for alignment.

5. Perform an in situ X-ray or other
nondestructive inspection of titanium thrust
links to ensure integrity, in accordance with a
method approved by the Chief, Aircraft
Engineering Division, FAA Western Region.

(g) Within the next 30 days following the
effective date of this AD, submit a pylon
maintenance program as an amendment to
the operations specification, to the assigned
FAA Maintenance Inspector for approval,
specifying that before the accumulation of
20,000 hours’ time in service or within the
next 20,000 hours' time in service since the
last inspection, whichever occurs sooner, and

_ thereafter at intervals not to exceed 20,000

hours’ time in service since the last
inspection, the operator will, at a minimum—

1. Inspect pylon aft bulkhead visually in
accordance with Part 2, paragraphs E and F
of SB 54-74, and by eddy current in .
accordance with DC-10 Nondestructive
Testing Manual, pages 634 and 634A dated
December 1, 1979.

2. Visually inspect front spar bulkhead in
accordance with Part 2, paragraph H of SB
54-74.

3. Inspect wing front spar attach fitting
(foot stool) in accordance with Part 2,
paragraph L of SB 54-74.

4. Inspect lower forward spherical bearing
in accordance with Part 2, paragraph I of SB
54-74,

5. Inspect upper forward sphercial bearing
plug assembly in accordance with methods
specified in Part 2, paragraph J of SB 54-74
for both steel and titanium plugs.

6. Inspect thrust link installations in
accordance with Part 2, paragraph C(2) of SB
54~74.

7. Inspect the aft spherical bearing as
follows:

i. Remove aft spherical bearing through
bolt. Magnaflux bolt and visually inspect
inner bore of bushing in situ. Visually inspect
forward and aft surfaces of spherical bearing
for cracks using 10X (power) glass (or
equivalent). Reinstall through bolt.

ii. Verify that torque of through bolt is 1200
to 1300 inchpounds.

iii. Inspect aft spherical bearing forward
face/ clevis clearance.

iv. Torque stripe nut to bolt.

8. Ultrasonically inspect the bulkhead lug
and wing clevis to wing attachment including
bolts in accordance with DC-10
Nondestructive Testing Manual, Chapter 54—
10~11, pages 635, 636, 637, 638, 638A, 638B,
651, 652, 654 and 655, as applicable dated
December 1, 1979.

9. Perform an X-ray or other in situ
mspectlon of steel thrust links to ensure
integrity, in accordance with a method
approved by the Chief, Aircraft Engineering
Division, FAA Western Region.

(h) After a pylon has been subjected to-
vertical or horizontal misalignment, or both
(e.g. during maintenance), before further

time of installation and not later than 400
hours’ time in service after installation,
ultrasorucally inspect titanium plug in place
in accordance with McDonnell Douglas

Nondestructive Testing Manual 54-10-11,
pages 628, 628A, 628B and 628C dated -
December 1, 1979.

(i) Inspect pylon for structural integrity in
accordance with McDonnell Douglas DC-10
Maintenance Manual, Chapter 5-51-08 dated
April 1, 1980 prior to further flight after
events producing high pylon loads including,
but not limited to:

1. Hard or overweight landings,

2. Severe turbulence encounters,

3. Engine vibration which requires engina
removal or critical engine failure, or both,

4. Ground damage (workstands, otc.),

5. Compressor stalls requiring engine
removal,

6. Excursions from the runway of a nature
that might have imposed loadings more
severe than those normally encountered on
the runway. .

[13] Whenever fasteners are replaced as a

.result of the inspections specified in SB 64-74,

Part 2, paragraph G, prior to installing tew
fasteners, inspect the holes and the area
around adjacent fasteners (without removing
fasteners) for cracks using eddy current or
equivalent NDT methods.

(1) All discrepancies found as a result of
inspections required by this AD which
exceed limitations specified in FAA approved
data must be corrected prior to further flight,

(m) Alernative inspections, modifications
or other actions which provide equivalent
level of safety may be used when approved
by the Chief, Aircraft Engineering Division,
FAA Western Region.

{n) Special flight permits may be issued int
accordance with FAR 21,197 and 21,199 to
operate airplanes to a base for the

- accomplishment of inspections required by

this AD.

(0) Report results of all inspections to the
assigned FAA Maintenance Inspector within
24 hours of accomplishment in the following
format: ‘

“N" Number, hour's time in service at
inspection, pylon number, results of
inspection by specific paragraph and
subparagraph of this AD, In reporting be as
specific as possible to identify location and
size of crack, or specific location of
discrepant fastener, etc. List part numbers,

Note.—The Federa] Aviation
Administration has determined that this
document involves a final regulation which {s
not considered to be significant under
Executive Order 12044, as implemented by
DOT Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). In addition, the
expected impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation,

This supersedes Amendment 39-3513 (44
FR 45375}, AD 79-15-03, as amended by 39-
3557 (44 FR 53735).
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Issued in Los Angeles, Calif., on May 16,
1980.

W. R. Frehse,
Acting Director, FAA Western Region.

[FR Doc. 80-15963 Filed 5-23-80: 8:45 am]
BILLING CODE 4910-13-M

[Docket No. 80-CE-18-AD, Amdt. 39-3782]
39 CFR Part 39

Cessna Model 150F, 150G, 150H, 150J,
" 150K, 150L, 150M, A150K, A150L,
A150M, F150F, F150G, F150H, F150J,
F150K, F150L, F150M, FA150K,
FA150L, FRA150K, FRA150L,
FRA150M, 152, A152, F152, and FA152
Airplanes; Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD), to
supersede AD 78-07-10, which requires
repetitive inspection of NAS 1068A4
nutplates on certain Cessna Model 150F,
150G, 150H, 150], 150K, 150L, 150M,
(A150K, A150L, A150M, F150F, F150H,
F150], F150K, F150L, F150M, FA150K,
FA150L, FRA150K, FRA150L, FRA150M,
152, A152, F152, and FA152 airplanes
until replaced with suitable nuts. The
AD is needed to prevent a possible
looseness and/or separation of the
vertical or vertical and horizontal tail
assemblies from the airplane, which
would have an adverse effect on aircraft
controllability and safety of flight.

EFFECTIVE DATE: June 2, 1980.

COMPLIANCE: As prescribed in the body
of the AD.

ADDRESSES: Cessna Single Engine
Service Information Letter SE79-48,
Revision #1, dated April 28, 1980,
applicable to this AD, may be obtained
from Cessna Aircraft Company,
Marketing Division, Attention: Customer
Service Department, Wichita, Kansas
67201; Telephone (316) 685-9111. Copies
of the service letter are contained in the
Rules Docket, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106, and
at Room 916, 800 Independence Avenue,
SW., Washington, D.C. 20591.

FOR FURTHER INFORMATION CONTACT:
Douglas W. Haig, ‘Aerospace Engineer,
Aircraft Certification Program, Room
238, Terminal Building 2999, Mid-
Continent Airport, Wichita, Kansas
67209, telephone (316) 942-4219.
SUPPLEMENTARY INFORMATION: This
amendment supersedes Amendment 39-
3174, AD 78-07-10 (43 FR 14958, 14959},
applicable to certain Cessna 150, A150,
152, A152, F150, FRA150, FA150, F152

and FA152 airplanes, which currently
requires a one-time inspection of NAS
1068A4 nutplates. Four of these
nutplates are used in the attachment of
the vertical stabilizer to the horizontal
stabilizer and four more are used in the
attachment of the horizontal and
vertical stabilizer assembly to the
fuselage. The one-time inspection was
required as the result of cracked NAS
1068A4 nutplates. Subsequent to the
issuance of AD 78-07-10, review of
Malfunction or Defect (M or D) Reports
revealed that the aforementioned AD
was not accomplishing its intended
purpose. There was a wide scatter
factor relative to the time-in-service that
nutplates were cracking. Cracked
nutplates were found on repetitive
inspections not required by AD 78-07~10
and, also, on airplanes outside the serial
range listed in the AD, The
manufacturer recognized this problem
by issuance of Service Information
Letters SE79-49, September 24, 1979, and
SE 79-49, Revision #1, dated April 28,
1980. These letters recommend a 100-
hour time-in-service repetitive
inspection and increases applicability to
include all models from 1868 through the
current production model year. Service
Letter SE78-1 dated January 30, 1978
{the basis for AD 78-07-10) was
applicable only to the 1974 through 1978
model years.

Since this condition is likely to exist
or develop repetitively on airplanes to
which AD 78-07-10 applies, and other
airplanes of the same type design, the
FAA is issuing an AD superseding AD
78-07-10 and requiring repelitive
inspection and/or replacement of the
NAS 1068A4 nutplates on certain serial
numbers of Cessna 150, A150, 152, A152,
F150, FA150, FRA150, F152 and FA152
airplanes. The FAA has determined that
there is an immediate need for a
regulation to assure safe operation of
the affected airplanes and to provide
affected owners/operators early
notification of the opportunity to have
the optional nuts installed at the first
repetitive inspection.

Since a situation exists that requires
the immediate adoption of this
regulation, notice and public procedure
under 5 U.S.C. 553(b) is impracticable
and contrary to the public interest and
good cause exists for making the
amendment effective in less than (30)
days after the date of publication in the
Federal Register.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended

by adding the following new
Airworthiness Directive.

Cassna: Applies to the following models and
serial number airplanes certificated in all
categories:

Models and serial Nos.

150F, 15061533 through 15064532

150G, 15064533 through 15067198

150H, 15067199 through 15068308

150}, 15060309 through 15071128

150K, 15071129 through 15072003

150L, 15072004 through 15075781

150M, 15075782 through 15078405

A150K, A1500001 through A1500226

A150L, A1500227 through A1500523

A150M, A1500524 through A1500734

152, 15279406 through 15284541

A152, A1520735 through A1520943

F150F, F150-0001 through F150-0067

F150G, F150-0068 through F150-0219

F150H, F150-0220 through F150-0389

F150], F150-0390 through F150-0529

F150K, F15000530 through F15000658

F150L, F15000658 through F15001143

F150M, F15001144 through F15001428

FA150K, FA1500001 through FA1500061

FA150L, FA1500082 through FA1500120

FRA150L, FRA1500121 through FRA1500261

FRA150M, FRA1500262 through FRA1500336

F152, F15201429 through F15201803

FA152, FA1520337 through FA1520872

Compliance: Required as indicated unless
already accomplished.

To detect cracked NAS 1068A4 nutplates
which, if allawed to go undetected, could
result in separation of the vertical or vertical
and horizontal tail assembly from the
airplane, within 100 hours-time-in-service
after the effective date of this AD, and every
100 hours time-in-service thereafter,
accomplish the following:

(A} Using a suitable light and mirror
visually inspect the eight NAS 106844
nutplates installed on the Part Number
04320048 vertical fin aft atfach bracket for
cracks in the threaded part (nut body) and/or
base of the nutplale and replace any eracked
nutplates prior to further flight.

(B) Compliance with this AD is no longer
required if the NAS 10684A nutplates are
replaced with AN365-428, M520365428,
MS2104214 or MS21044N4 nuts.

{(C} Any equivalent method of compliance -
with this AD must be appraved by the Chief,
Alrcraft Certification Program, Room 238,
Terminal Building 2299, Mid-Continent
Alirport, Wichita, Kansas 67209.

Note.—Cessna Single Engine Service
Information Letter SE79-489, Revision No. 1,
dated April 28, 1980, pertains to the subject.

The AD supersedes AD 78-07~10,
Amendment 39-3174 (43 FR 14958,
14959). This amendment becomes,
effective June 2, 1980.

(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958, as amended (49 U.S.C. 1354(a), 1421
and 1423); sec. 6{c) Department of
Transportation Act (49 U.S.C. 1655{c)}; sec.
11.80, Federal Aviation Regulations {14 CFR
11.89))

Note.~The FAA has delermined that this
document involves a regulation which is not
significant under Executive Order 12044, as
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implemented by Department of
*Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
A copy of the final evaluation prepared for
this document is contained in the docket. A
copy of it may be obtained by writing to John
L. Fitzgerald, Jr., Attorney, Office of the
Regional Counsel, Room 1558, Federal
Aviation Administration, Central Region, 601
East 12th Street, Kansas City, Missouri 64108,
telephone (816) 374-5446.
Issued in Kansas City, Missouri, on May 186,
1980.

Paul J. Baker; -
Director, Central Region,

[FR Doc. 80-15982 Filed 5-23-80; 8:45 am)

BILLING CODE 4910-13-M

14 CFR Part 159
[Docket No. 20200; Amdt. 159-18]
Solicitation and Leafletting

Procedures at National and Dulles
International Airports

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment regulates
solicitation of funds and distribution of
literature by non-profit organizations at
National and Dulles airports. The
amendment promotes the efficient use of
these facilities and the security of
patrons using the terminals without
infringing upon the rights of individuals
who choose to use the airport for
constitutionally protected activity. Title
V of Public Law 96-193 enacted
February 18, 1980 directed F.A.A. to
promulgate regulations to control
solicitation activity at Washington
National and Dulles Airports.
EFFECTIVE DATE: July 28, 1980.

FOR FURTHER INFORMATION CONTACT:
Edward S. Faggen, Legal Counsel,
AMA-7, Washington National Airport,
Hangar 9, Washington, D,C. 20001,
telephone: (703) 557-8123,

SUPPLEMENTARY INFORMATION:
Discussion of the Final Rule

A. Background

By a recent legislative enactment,
Congress has directed FAA to
promulgate regulations to control
solicitation activity at Washington .
National and Dulles Airports. Title V of
Pub. L. 96-193 enacted February 18, 1980
provides:

Section 501(a) The Administrator of the
Federal Aviation Administration (hereinafter
referred to as the “Administrator”) shall, |
within 90 days after the date of enactment of
this Act, promulgate regulations for airports
operated by the Administration to regulate
the access to public areas by individuals or

by religious and nonprofit organizations (as
defined in section 501(c)(3) of the Internal
Revenue Code of 1954) for the purpose of

. soliciting funds or distributing materials.

(b) In promulgating regulations under this
section the Administrator shall consider
requiring any individual or organization
described in subsection (a) to submit an

-application for a permit to engage in the
soliciting of funds or the distribution of
materials. In considering such an application
the Administrator may require that— .

(1) a responsible individual representative
of the applicant shall be designated to
represent the organization;

(2) each individual participating in any
solicitation or distribution will display a
proper identification approved by the
Administrator;

(8) the number of individuals engaged in

" any solicitation or distribution at any one

time shall not exceed a reasonable number,
in keeping with the need for free movement

in and operation of the airports as provided -

for by the permit;

(4) the solicitation or distribution be
confined to limited areas and times; and

(5) no individual or organization which
holds a permit under this section shall be
permitted to—

(A) use sound amplification or display
signs (other than signs approved by the
Administrator);

(B) intentionally interfere with users of the
airport; ’ - -

(C) engage in the use of indecent or
obscene remarks or conduct; or

(D) engage in the use of loud, threatening,
or abusive language intended to coerce,
intimidate or disturb the peace.

(c)(1) The Administrator shall consider
requiring that a copy of a permit (if such is
required) be conspicuously posted in the area
in which any solicitation or distribution is

" permitted. :

(2) The Administrator shall consider
whether revocation of approval for any
permit if required and approved under this
section should occur for any violation of any
rule or regulation promulgated hereunder.

(d) Regulations intended to be promulgated
under this section shall be submitted to
Congress within 30 days after the date of
enactment of this Act. - -

In recent years it has become a -
common practice for various religious
and non-profit organizations to use
commercial airports as a-forum for the
distribution of literature, the solicitation
of funds, the proselytizing of new
members, and other similar activities.
Washington National and Dulles
International Airports are no exception
to this trend. The airports are owned by
the United States Government and large
portions of the airport buildings were
designed for and are open to the general
public. Last year more than 18 million
passengers passed through the terminal
buildings on their way to and from air
transportation. There is a considerable
amount of socjal and commercial
interchange in the terminals and, in

«» many respects, the terminals are like

any other public thoroughfare where
there is no question that the
Constitutional guarantees of freedom of
speech, the exercise of religion and the
right to peaceable assembly apply.
These activities enjoy the protection of
the First Amendment, and they may not
be regulated by airport authorities in the
same manner as commercial activity.
However, the absence of regulation
has led to situations where those
soliciting money or leafletting have
caused or contributed to congestion in
the terminals and obstruction of
travelers. At National Airport, and at
Dulles Airport during the peak hours of
operation, the airport terminals,
sidewalks and passageways are
extremely congested. At National the
design capacity of the terminal is greatly
exceeded on a daily basis. When
congestion occurs at or near points
where the free flow of traffic is essential
to the airport’s operation, the congestion
causes inconvenience to the traveling
public and an interference with efficient
airport operation. 4
Currently, there is no regulation that
even limits the number of solicitors or
leaflettors at the ticket counters,
baggage claim afeas and other areas
where travelers must attend to the
business which brought them to the
airport. Nor is there any prohibition on
the places where soliciting or leafletting
activity could occur, such as near the
top of staircases or escalators, at
restroom entrances, doorways and other
areas where such activity causes unsafe
conditions as well as inefficient airport
operation. Furthermore, there is no
regulation which prohibits solicitation or
leafletting from travelers who are in line
or otherwise conducting their business
at the airport, Finally, there is no
requirement that solicitors identify
themselves to the airport officials and to
the public or that he or she indicate that
he/she has the authority to represent the
cause for which money is sought.
Another disturbing aspect of soliciting
funds in the terminals has become
apparent to FAA. Numerous written
complaints have been received by the
FAA céncerning incidents in which
airport patrons or tenants have allegedly
been subjected to fraud, harassment,
verbal abuse, intimidation and.
embarrassment. People standing in line
or otherwise waiting to conduct their
business at the airport find this activity
to be particularly objectionable because
they cannot avoid the solicitor by
choosing to forego their purpose for
being at the airport. Therefore, they may
constitute a captive audience to
behavior they find objectionable, On the
other hand, there have been complaints
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to FAA by representatives of groups
peaceably soliciting funds. They claim
to have been harassed by employees or
others using the airport. There have
been several instances of assault or
alleged assault and there have been
complaints against alleged deceptive
practices of solicitors who intentionally
conceal their organization's identity or
fail to make change to a contributor
promptly or accurately.

As proprietor of the Airport, FAA has
the authority to prescribe rules of
conduct to protect airport patrons and
efficient operations of the airport. The
FAA'’s authority to operate National and
Dulles Airports is broad. Congress has
charged FAA with “the control over and
the responsibility for, the care,
operation, maintenance, improvement
and protection of the airport,” together
with the powers to make and amend
rules and regulations as are necessary to
the proper exercise of this control and
responsibility (54 Stat. 688; 64 Stat. 771).
The FAA has, by regulation, exercised
control over all commercial activity that
occurs at the Metropolitan Washington
Airports. No business is conducted,
including advertising, or space leased
except upon the terms and conditions
prescribed by the Director of
Metropolitan Washington Airports (14
CFR 159.91(a}). Usually, these terms and
conditions are set forth in a contractual
form that specifically describes the
business to be allowed, its location and
duration. The number of such -
concessions or other businesses and the
nature of the business are controlled by
the FAA, Director of Metropolitan
Washington Airports, to meet the needs
of the airports and the traveling public.

The FAA also has the statutory
authority to police the airports to protect
life and property (61 Stat. 94; 64 Stat.
772) Under this authority, FAA has
enacted regulatory “rules of conduct”
(14 CFR 159.71 t0 159.111) and has
deployed a police force and fire
department. Its police powers are no
less than that of a municipality if such
municipality were the airport proprietor.
While on the airport, the public looks
only to the Federal Government, acting
through the FAA, for protection of its
health and welfare interests.

Although the FAA has possessed the
authority, its regulations of “conduct” on
the airport have not been addressed in
any detail to the solicitation of funds or
the distribution of literature on the
airport by individuals or organizations
acting in a noncommercial capacity. The
number of solicitors on the airport, the
locations within the terminals, and the
manner in which they solicit money
from the traveling public have not been

regulated by the FAA. The existing
regulation, 14 CFR 159.91(b) merely
proscribes the “solicitation of alms”
without the permission of the Airport
Manager. This is deemed inadeguate to
meet the standards of the First
Amendment.

In view of the congestion and other
operational problems, the repeated
incidents in the terminals, the legislative
expression of concern and the mandate
to FAA 1o regulate the access to public
areas by individuals or organizations for
the purpose of soliciting funds or
distributing literature, FAA has decided
to establish this regulation. Under the
regulation a reasonable limitation is
placed on the time, place and manner of
soliciting and leafletting in the National
and Dulles Airport Terminals. ,

FAA recognizes that the soliciting of
funds for religious purposes and the
distribution of literature are protected
under the First Amendment of the
Constitution. In the area of First
Amendment freedoms, including the
constitutionally protected forms of
solicitation, the touchstone of regulation
must be precision. Regulations will not
offend the Constitution if they regulate
only the time, place and manner of
expression, are narrowly drawn to
protect only a compelling governmental
interest, and are not subject to

discretionary administration by officials.

Any procedure which allows the airport
officials wide, unbounded discretion in
granting or denying permits is
constitutionally questionable, because it
would permit the airport to base its
determination on the content of the
ideas sought to be expressed.

FAA has no interest in regulating the
ideas disseminated at the airport, and
has no intention of regulating based on
the content of the message or the cause
that a solicitor supports. Also FAA has
no intention of regulating in such a way
as to relegate solicitors to a corner or to
areas or to times of day that would deny
them access to the great majority of
airport users.

FAA is concerned, first, that the
number of solicitors or distributors of
literature not exceed a number which
would aggravate existing congestion,
and that such activity not be conducted
at points in the terminal that are critical
to airport efficiency and safety or within
areas leased for the quiet enjoyment of
an airport tenant. Second, FAA is
concerned that those who solicit money
or distribute literature in the terminal
not do so for commercial purposes. It is
essential to proper airport
administration and operation that
business activities be conducted on the
airports only with the permission of the
airport managers. Third, FAA expects

those who solicit money from the public
for non-commercial purposes to identify
themselves and their cause, not for
approval by the FAA but rather to
provide the public this minimal
assurance that it will know who is
soliciting and why. Fourth, as the entity
responsible for public health and
welfare on the airports, FAA expects
solicitors not to engage in particularly
offensive, deceptive, or otherwise
egregious activity. These are the
legitimate, compelling proprietary and
governmental interests that FAA seeks
to protect by regulation. The FAA
intends to impose only the least
restrictive regulations on
constitutionally protected activities that
is necessary to protect these interests.

With this as its objective, FAA has
identified those points on the airport
that are critical to efficient and safe
operation. These are the ticket counters,
baggage claim areas, departure check in
counters, departure gate lounge, anti-
hijack security screening points,
restroom facilities, staircases,
escalators, elevators, doorways or
entrance ways, and poinfs where motor
vehicles load or unload occupants and
baggage. This regulation prohibits
solicitation and distribution of literature
within ten feet of these precisely
identifiable points and from the people
wailing in line to conduct business at
these points. Ten feet is a readily
identifiable standard, and provides the
maximum freedom of movement to
leaflettors and solicitors consistent with
the rights of others using the airports.
This regulation also prohibits leafletting
and solicitation in premises leased for
the exclusive use of a concessionaire.

This leaves large portions of the
public lobbies and lounges, through
which virtually all users of the airport
pass, available to solicitors and
leaflettors. FAA commissioned a study
of the pedestrian traffic flow in the
terminals to identify those areas that are
susceplible to congestion if soliciting
and leafletting occur or occur in too
great a magnitude. On the basis of this
study FAA identified the areas in which
a certain level of soliciting and
leafletting will not cause unacceptable
congestion or an unsafe condition, and
the maximum number of persons
conducting these activities that should
be allowed in each of the identified
areas. Establishment of area restrictions
is well within the airport proprietor’s
rights if there is a demonstrable and
substantial relationship between the
restriction and the valid interest of
promoting efficient and safe use of the
facilities.
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The study, which was conducted by
an independent consultant, used as data
the layout of the terminals and several
traffic counts conducted in early March
1980, a period when air traffic was well
below peak levels. The analysis of the
data was accomphshed in two stages.
First, standard air terminal planning
factors were applled to figures
representing the size of terminal
facilities (e.g., linear feet of ticket

counter) and the mean traffic flow past -

each facility.The result is a distance-in
feet from each such facility required for
minimally adequate public access to
that facility. From these figures, a
diagram of each major terminal area
was developed, indicating areas in
which solicitation could be conducted

with the least disruption of public -

business and travel. Second, the effect
of introducing various numbers of
solicitors into these open areas was
calculated. This analysis identified the
number of solicitors, who couldbe -
accommodated in each area without an
unaceptable level of obstruction to the
flow of terminal traffic.

The study referred to Pedestrian
Planning and Design, by John J. Fruin, a
standard reference for public walkway
planning. Fruin divides pedestrian flow
into six categories or levels of service, A
through F. Using this scale during peak
hours the level of service at National is
C (15-25 square feet per person), and at
Dulles is D (10-15 square feet per
person). This means that there is a high
probability of conflict in moving
requiring frequent adjustment of speed
and direction to avoid contact (C level
of Service). The D level severely
restricts movement and there is multiple
conflicting movements. FAA will allow
the highest number of solicitors without
lowering the level of service to D and E.

The consultant’s recommendations
concerning the areas in which soliciting
and leafletting should be permitted, and
the number of permits to be issued for
those activities, are incorporated in the
proposed regulation, with one exception.
The study results indicated that no-
solicitation should be permitted in the
National Airport main terminal
concourse, This is a heavily trafficked
area and the area most frequently used
by solicitors. In the interest of permitting
some level of solicitation in this area,
FAA has designated a maximum of two
solicitors to be allowed in a certain
portion of the area. The FAA will
monitor this activity and should it .
present an unaceptable obstacle to
traffic matters, FAA will propose‘to
modify the regulation.

At Dulles Airport a limited number of
permits (7} will be issued only between

4:00 p.m. and 8:00 p.m. each day, in view
of the marked peaking characteristics of
traffic at that terminal. Area and
numerical restrictions are inapplicable
at all other times, although the permit
requirements described below will
apply at all times.

Each person conducting leafletting
and soliciting activity will be required to
obtain and display a permit. The
standards for issuing such permits shall
be simple and objective. Airport officials
will not have the discretion to deny a
permit to those who are soliciting for
non-commercial purposes or distributing
literature of any non-commercial nature,
except in precisely defined situations.

Permit systems that protect a
legitimate governmental interest, and
which are administered in accordance
with narrowly drawn, precise and
objective standards, are clearly
allowable. The Supreme Court has
stated that without doubt government
“may protect its citizens from fraudulent
solicitation by requiring a stranger in the
community, before permitting him
publicly to solicit funds for any purpose,
to establish his identity and his
authority to act for the cause he purports
to represent. The State is likewise free

" to regulate the time and manner of

solicitation generally, the interest of
public safety, peace, comfort or .
convenience.” (Cantwell v. Connecticut,
310 U.S. 296, 306, 1940).

Under the proposal a permit will be
issued by Airport Management

- immediately upon completion of the

application provided that all available
permifs have not been distributed to
other applicants. Permits will be issued
on a first come/first serve basis. Permits
will be good for two days to assure an*
adequate turnover in the permits while
not limiting the holder to what may be
an unduly brief authorization. Daily -
permits are administratively
burdensome to the Airport personnel.
Conversely, issuing permits with overly
long duration may result in perpetuating
certain groups or solicitors and
unreasonably excluding others.

An application for a permit to
distribute written or printed matter
without charge or without otherwise
soliciting funds, will require only the
applicant’s oral request for a leafletting
permit.

An application for a permit to solicit
contributions will require the applicant’s
1dent1ty, a statement that the applicant's
activity is being conducted for non-
commercial purposes, and certain other
information intended to provide minimal
public protection from fraudulent
solicitation without infringing on
protected activities. First, the
application will require the

identification of the organization which
the applicant represents, and a letter or
other evidence that the applicant is
authorized to represent that
organization. An individual need not be
a member of an organization to solicit
on its behalf. Second, the application
will require the name and title of the
person in that organization who will
bear the responsibility for the
applicant’s activity at the airport.

Finally, the solicitor will be required
to submit a statement of the
organization’s status as a religious,
political, or charitable or public interest
organization. If the applicant claims that
the organization is either religious or
political in nature, a statement to that
effect, and nothing more, will be -
required. Applicants to solicit on behalf
of charitable, scientific, educational or
other public interest organizations will
be required to submit a statement that
the Internal Revenue Service has
determined the organization to be
eligible for tax-exempt status under 26
U.S.C.A. Sections 501(c)(3), (c)(4) or
(c)(5). Applicants for organizations
which have an application for such
status pending may, alternatively,
submit a statement to that effect.
Section 501(c)(3) addresses the tax~
exempt status of religious, educational,
charitable, scientific, testing for publia
safety, fostering of certain amateur
sports competition, and preventionof
cruelty to children or animals
organizations. Section 501(c)(4) pertaing
to civic leagues, social welfare
organizations, and local associations of
employees. Section 501(c)(5) covers
labor, agricultural, and horticultural
organizations.

Regulation of charitable solicitation at
the airports for the protection of the
public is well within FAA’s regulatory
and police powers. The IRS
determination of tax-exempt status is
used only because it constitutes an
objective determination of whether an
organization is commercial or non-
commercial, i.e. whether ornot the *
organization primarily benefits a
charitable or public interest which is
different from that of the organization's
owners and management. The
determination is easy to obtain if the
orgamzatwn has not already done so,
and is minimally restrictive. (More than.
200,000 organizations qualified for
Section 501(c)(3) status alone as of
October 1978.) Additionally, the
determination provides an objective
criterion for issuance of a solicitation
permit by airport officials on a
ministerial, non-dxscrehonary basis. ,
Similar documentation is not required of
rehgxous or political organizations in
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consideration of the special
constitutional deference to such
activities, particularly religious
solicitation, and the absence of
appropriate documentation for political
organizations.

Alternatively, an applicant

. —representing a charitable organization

may submit a statement that the
organization is registered with the
Virginia Administrator of Consumer
Affairs in accordance with Section 57~
49, Virginia Annotated Code {1978
Cumulative Supplement), “Registration
of Charitable Organizations”.

B. Comments Received

FAA received 15 comments on the
NPRM (45 FR 20424). The proposal was
favored by the individual air carriers
who commented and by the Air
Transport Association. While
expressing support for the proposal,
these commenters favored additional or
more stringent requirements on
solicitors and leaflettors. It was
suggested that non-commercial activity
be prohibited within 15 feet, not 10 feet
as proposed, from critical points at the
airport and lines at these points, that the
regulations clarify the rights of tenants
to regulate access to those areas under
their exclusive control, and that _
solicitors pay a space rental and clean
up fees the same as any business on the
airports. Individuals, presumably
travelers who use the airports,
commented in favor of the proposal
expressing the views that solicitors are
“a nuisance and an aggravation to
travelers.”

Comments were received from
organizations who regularly solicit for
money at airports and from
organizations concerned about the
preservation of civil liberties. Many of
these comments focused on significant
constitutional issues raised by the
FAA's proposal. While their comments
were critical of various aspects of the
proposal, several commenters
acknowledged that FAA drafted the
NPRM with careful attention to the First
. Amendment rights of individuals. The
comments received have been helpful
and the legal issues raised by the
comments have prompted further
revisions to the proposal, as discussed
below.

In the final rule the FAA has 4
endeavored to be attentive to the First
Amendment rights of individuals who
use the airports as a forum for the
expression of ideas and solicitation of
funds as well as responsive to its duties
as the airport proprietor.

~

C. Specific Comments

Noncommercial Activity. The
definition of non-commercial activity
was criticized as vague and unprecise so
as to cause individuals wishing to
engage in such aclivity at the airpor!s to
guess whether their activity was lawful.
The NPRM stated “commercial activity"
means activity undertaken for profit
including the sale, provision,
advertisement or display of goods or
services (Proposed Sec. 159.91(b)). FAA
regulations have always provided that
no commercial activity may take place
on the airport without the approval of,
and under terms and conditions
prescribed by the airport manager. This
is continued under the adopted rule.

As proposed in the NFRM
§ 159.93(b)(1) requires each person
conducting “‘non-commercial activity" to
hold a permit issued by the Airport

Manager. Non-commercial activity was -

defined as “the following activity:

1. The distribution of printed matter to
the general public, and

2. The solicitation of funds from the
general public,

undertaken not for profit but for
philanthropic, religious, charitable,
benevolent, humane, public interest or
similar purposes.”

No definition was provided for the
underscored phrases. One commenter
believes these phrases to be vague. FAA
did not intend these phrases to be a
limitation on who can conduct non-
commercial activity on the airport.
These phrases were used to better
convey the difference between the
commercial and non-commercial
activity. For regulatory purposes the
clearest definition of non-commercial
activity, in view of the definition of
commercial activity, is simply aclivity
undertaken not for profit. This definition
is adopted and the underscored phrases
are not in the final regulation.

Another aspect of the proposed non-
commercial activity definition that was
criticized as constitutionally infirm is
the provisions in § 159.93{a)(1):
provided, that if written or printed malteris
for sale on the airport by a commercial

vendor, its sale by any person will be treated
as a “commercial activity”.

This proposal was designed to protect
vendors who pay for the privileges of
selling printed matter at the airport from
the competition by those who would sell
the same printed matter, but have no
overhead costs to the airport. Several
commenters objected to protection of
commercial facilities by imposing a
restriction on the sale of religious non-
commercial printed matter. Furthermore,
the regulation creates a situation by

which airport concessionaires could
legally prevent non-commercial
distribution of printed matter merely by
placing that same literature for sale in
their concessions. Because of these
concerns, on balance, there is not at
present a sufficiently compelling interest
to warrant the promulgation of this
aspect of the regulation. Therefore the
portion of § 159.93(a)(1) quoted above
will not be adopted in the final
regulation.

The portion of § 159.93(a)(1) that
makes the distribution of items or
material other than printed mattera
commercial activity will be adopted as
proposed. This is not adopted to protect
<oncessionaires but to provide airport
management with control over the sale
of trinkets, candies, and other such
items in the terminal. Such items have
no inherent message value and their sale
or distribution does present airport
management with litter and space
ulilization problems. FAA believes that
it has a legitimate and compelling
proprietary interest in determining
where and what kind of trafficking of
goods accurs on the airport.

Permit System

One commenter expressed as a
general rule that no license or permits
should be required at all for leafletting
or solicitation of funds, and the mere _
fact that such activities may contribute
to congestion of public areas isnot a
sufficient reason to justify such a
requirement.

FAA respectiully disagrees.Ithas a
statutory duty to maintain and operate
the airports. Furthermore, FAA has the
right to impose reasonable time, place
and manner restrictions on the exercise
of leafletting and soliciting activity in
the airports if this would further a
compelling governmental interest. The
interests in this case, as stated in the
NPRM, include a concern that the
number of solicitors or distributors not
exceed a number which would
aggravate the already existing serious
congestion at the airport. The purpose
for which the terminal was built and
maintained is to process and serve air
travelers efficiently. FAA has studied
the flow of traffic through the airport
terminals. We employed traditional
airport terminal planning factors, i.e.,
factors used to judge the efficiency of
how terminal space serves the number
of users. These planning factors have
been used consistently for National and
Dulles Airports and were not newly
created for this study of passenger flow.
The resulting study shows a clear need
to limit the number of solicitors and
leaflettors to achieve minimally
acceptable passenger traffic flow. FAA
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_knows of no better or less restrictive
way to limit the number of leaflettors
and solicitors than by issuing permits.
Additionally, the regulation was not
intended for the comfort an convenience
of travelers, but rather, it was needed to
protect travelers.against unacceptable
obstruction and congestion.

Several significant concerns were
raised about the process of applying for
a permit. First, it was vigorously
asserted that those who are distributing
literature have a right to anonymity that
would be violated by the application
process. Indeed, the Supreme Court has
recognized that right to anonymity in
Talley v. California, 362 U.S. 60 (1960).
The Court stated

**[I}dentification and fees of reprisal might
deter perfectly peaceful discussions of public
matters of importance particularly where
door to door solicitation seeks discussions of
sensitive and controversial ideas 367 U.S. at
625,

FAA believes that where no money is
sought from the public, interests are
served by merely requiring a permit so
that the number of distributors and
places of distribution may be regulated.
There is, however, no.compelling need
for the leaflettor to identify himself/ .
herself. The permit will be marked as
one for distribution, not sale, of non-
commercial printed matter.

One commenter eXpressed concern
that some applicants might freeze out
other applicants for an entire week by
applying for a permit to exclude others.
Because the FAA was concerned about
the burden on applicants to apply for a
daily permit, the NPRM proposed the
permit last for seven days. To prevent
undue monopoly of the permits, the FAA
accordingly changes the duration of the
permit to two days. Because of the
shorter duration, assuring a greater
turnover rate, there will be protection
against monopolizing permits.
Furthermore, the twenty four hour
waiting period to reapply is deleted, as
it is no longer needed because of the
greater turnover rate.

One commenter expressed
disagreement with the “first come, first
serve” procedure for issuing permits.
The commenter stated that this
procedure is too competitive. The FAA .
believes the “first come, first serve” rule
is the fairest approach in issuing a
permit. This procedure excludes any
discretion on the part of FAA to pick
and chose which groups or individuals
will be issued a permit first.

In one important respect several
commentors misunderstood the powers
and remedies available to the FAA
under the regulation to deny or revoke
permits. A permit will be issued upon

completion of the application form. In
deference to the rights protected by the
constitution, there is no provision in the
regulation for denial of a permit on the
basis of suspected, false statements in
the application. Nor is there any
provision for revocation of a permit
already issued, for any reason. For
example, § 159.94(b), which makes it

illegal to solicit under a permit issued in

response to an intentionally false
application, has no effect on the permit

“issuance process other than deterrence

of false representations. In the event of
a suspected violation of this provision,
or of any other provision of § 159.94, the
actions available to the FAA are, first,
the prosecution of the individual for

violation of airport regulations, violation .

of which is a misdemeanor or second,
the seeking of a District Court injunction
against further solicitations by the
individual at the airparts. Either
alternative requires judicial review of

- the case initiated by the FAA, clearly

assuring due process to the individual
concerned.

.Solicitors

Two commentors contend that FAA
should not even require a solicitor who
solicits on behalf of an organization to
provide documentation to that effect.
They believe that it would be less
restrictive for the person simply to state
the name of the group he, or she claims
to represent. We do not agree. FAA
believes that organizations sending a
representative to solicit on their behalf
will willingly, and can reasonably be
required to, document this
representation with a simple letter. Such
a minimal requirement is hardly
burdensome. It would seem to be more,
not less objectionable if FAA were to
“investigate” and make its own
determination of whether an individual
represents an organization as claimed.
FAA does not believe it is appropriate
that it engage in this type of extended
investigative activity.

The proposed regulation requires the
name of the applicant’s supervisor
responsible for the applicant’s activity
at the airports. This is attacked as
vague. FAA disagrees. The requirement
simply and clearly calls for the name of

someone in charge of the solicitor at the -

airport. However, in recognition that in
some instances there may not be a
supervisor, the regulation as proposed is
amended to specify “if applicable”. An
applicant for a permit will not be denied
a permit on the basis of the failure to
provide this name.

Charitable Causes

Several commenters called attention
to the recent Supreme Court decision in

Village of Schaumberg v. Citizens for a
Better Environment, 48 LW 4162 (Feb.
20, 1980), in which the Supreme Court
clearly recognizes that charitable
solicitation is so closely intertwined
with speech interests that it is within the
protection of the First Amendment. This
settles a question which FAA viewed ag
heretofore open. The statement in the
preamble of the NPRM that “the
solicitation of funds by individuals not
associated with the free exercige of
religion is not constitutionally
protected" is no longer correct.

Given that charitable solicitation ig
afforded at least some degree of
constitutional protection, FAA is
presented with the question of how it
may inquire into the legitimacy or non-
commerciality, of an espoused charity,
and whether it may require
documentation that the organization is a
charity before the individual is allowed
to solicit funds on the airport.

In Schaumberg, the Supreme Court
struck down a prohibition against
soliciting for a charitable organization if
more than 25% of the receipts of that
organization are used on fund raising
salaries and overhead. The Court found
this standard unconstitutionally
overbroad, in that it grouped legitimate
charitable organizations engaged
primarily in research, advocacy, or
public education with those that are in
fact using the charitable label as a cloak
for profitmaking. The Court, however, |
did not foreclose any inquiry into
whether an organization is a charity,
and indeed noted the failure of the
Village to employ more precise
measures.to separate one group from tha
other. The Court further implied that an
organization’s eligibility for tax exempt
status under federal law could be
determinative of its eligibility for
preferred constitutional status in its
fund raising efforts. Attainment of such .
tax exempt status is at least verifiable.
This verification is what FAA sought to
obtain in proposed 159.93(e)(E)(iii)
which required a copy of an official
Internal Revenue Service ruling or letter
stating that the applicant’s organization
or its parent organization qualifies for
tax exempt status under 26 U.S.C.
501(c)(3), (c)(4) or (c)(5).

FAA believes that if there is a
reasonable means of verifying the
representations made by a solicitor
those means should be used. Two
commeners state that while a tax
exempt status might be useful in
determining who is a charitable group,
this is a different question from whether
applicants should be required to provide
evidence of that status to airport
officials. In view of this concern that the -
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documentation is burdensome on the
applicant, FAA has reconsidered the
requirement. In lieu of documentation
FAA will require only that the applicant
state if his or her organization has
received an IRS determination for
exempt status under Section 501{c)(3),
(c}(4), or (c)(5), or has an application for

such status pending. No further evidence

will be required. FAA may, if it chooses,
makeé further inquiry with IRS as to the
currency or accuracy of the applicant's
statement.

FAA is also revising the final
regulation to take into account recent
legislation on the registration of
charitable organizations in the State of
Virginia, in which both airports are
located. The State of Virginia requires
that every charitable organization,
except as exempted, which intends to
solicit contributions within the
Commonwealth, or have funds solicited

_on its behalf, shall, prior to any
solicitation, file a registration statement
with the Administrator of Consumer
Affairs, VA. Code 57-49. Evidence that
an organization is currently registered
as a charity in Virginia will suffice as a
.means of verifying to FAA that the
organization is a charity, for purposes of
solicitation at the airports. Applicants
may use either the Virginia registration
or the IRS tax-exempt status at their
choosing. .

Political Organizations

Two commenters believe that the
definition of a political organization in
159.93(c)(2)(E)(ii) is too restrictive, and
would not include groups that advocate
positions on matters of public concern
but work for political causes unrelated
to elections or legislation. FAA does not
intend to be restrictive in this definition.
Advocacy groups such as those
protected by the Village of Schaumberg
have been added to the definition in the
final rule.

Traffic Flow Study

Several comments were critical of the
traffic flow study done for the FAA by a
planning consultant firm. Two
commenters attacked as
unconstitutional an assumption that
solicitation would not be allowed in the
public waiting areas or seating lounges
based on a captive audience theory.
FAA believes that the assumption is
reasonable. Persons in the lounges of
course can get up and move away to
avoid a solicitor. However, FAA does
not believe that there is any justification
for disrupting the seating lounge by
creating a situation where the air
traveler has to move away from
unwanted solicitation. The solicitors

have access to these persons as they
enter or leave the seating lounges.

Furthermore, these sealing areas are
not areas where pedestrian traffic flows
and therefore they are properly
excluded from any calculation of the
impact of non-commercial activity on
such flow. Thus, even if solicitation
were permitled in the sealing area, that
area would not have been added into
the calculation of the total number of
solicitors. That number was based on ¢
level of service in the traffic flow area.
Level of service is another way of
describing the traffic flow in the
terminal. The study applied the standard
level of service descriptions used for
planning public facilities, transportation
facilities, shopping malls, etc. The levels
of service were not arbitrarily applied to
the airports as one commenter asserted.
At both airports the level of service is
restricted. For example, at National
Airport, the study notes, the freedom to
select individual walking speed and
freely pass other pedestrians is
restricted. Where pedestrian cross
movements and reverse flows exist,
there is a high probability of conflict
requiring frequent adjustment. At Dulles
Airport during the peak hours of the
afternoon the majority of persons would
have their normal walking speeds
restricted and reduced due to difficulties
in bypassing slower moving pedestrians
and avoiding conflicts.

Analysis was then performed to
determine if the addition of a number of
solicitors or leaflettors would further
reduce these existing levels. FAA will
permit the highest number of solicitors
that would not result in a reduction in
the present service level. The FAA does
not believe that either of the present
service levels at National or Dulles
should be lowered to the next lowest
level by increasing the number of
solicitors beyond the number in the
Final Rule. Such an action would not be
consistent with the proper exercise of
the FAA's statutory responsibilities at
the Airport.

Prohibitions and Penalties

Several commenters expressed
concern that the prohibition against
behavior which “embarrasses” or
“ridicules” airport patrons is vague and
overly broad. The FAA agrees, and
therefore, has omitted the words
“embarrass" and “ridicule” from the
NPRM section on prohibited acts.
(159.94.1)

The proposed penalty provision,

§ 159.191(c), which provided that any
person wilfully violating the solicitation
regulation shall be prohibited from
engaging in non-commercial activity at
the airport for not more than six months,

was criticized as being an unlawful prior
restraint on protected First Amendment
rights. This amendment merely intended
to notify violators that such restriction
may be imposed. It was not intended to
arrogate this authority to the FAA or
airport management. Violators of any
airport regulations are guilty of a
misdemeanor which is punishable by up
to six months in prison. In lieu of a jail
sentence, the courts already possess the
authority to require a convicted person
to not conduct such activity on the
airports. The penalty, like others, can
only be imposed by a court of law after
due process to the accused. Because )
FAA recognizes that the court already
has this authority, the final rule has
been modified by deleting § 159.191(c).

Comments Supperting Broader
Regulation of Selicitors and Leaflettors

One commenting airline company
supported the proposed rule, but
contended that the main terminal
concourse was not large enough to
accomodate even two solicitors or
leaflettors as proposed. The terminal
traffic study used by FAA in
development of the regulation also
indicated that any solicitors in the main
terminal would cause unacceptable
interference with traffic flow. However,
FAA will continue to allow two
solicitors in this area in the interest of
accomodating First Amendment
aclivities to the maximum extent
consistent with the terminal’s function.
The FAA will monitor this activity and
should it present an unacceptable
obstacle to traffic patterns, FAA is
prepared to modify the regulation.

Another commenting airline company
recommended that only one solicitor be
permitted in each terminal complex.
FAA has, however, followed the
recommendations of its passenger study
on this point, and permitted more
solicitors where indicated. The
commenter further recommended that
soliciting organizations be required to
lease space, as a business would be
required to do, and to publish income
and expenditure statements. While FAA
can appreciate the concern of airport
businesses that solicitors can use the
airports without cost for fund-raising
purposes, FAA recognizes that it is the
solicitor’s right to do so. On the second
point, any benefits which would be
realized by a financial disclosure
requirement are already oblained, to the
exlent necessary, by reference to the
IRS determination and Virginia
Consumer Affairs registration. Therefore
no such disclosure requirement has been
included in the final rule.

The Air Transport Association of
America (ATA), of which 16 incumbent
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carriers at the airports are members,
generally supported the proposed
regulations as directly related to the
promotion of safety and the reduction of
burdens for air travelers. ATA
recommended several amendmehts to
the proposed rule including, first, an
increase in the minimum distance
specified in Section 159.94(d) from 10
feet to 15 feet. However, maintaining a
10 foot distance from the critical points
on the airport and persons in line at
these points is sufficient to prevent the
interference with the operation of these
areas. The 10 foot distance is also not
unduly restrictive on the solicitors and
is retained in the final rule. ATA also
recommended that applicants for
leafletting permits be required to
provide the same information as for
solicitation permits. For reasons
discussed above, however, FAA has

_ deleted all information requirements for
- leaflettors.

ATA further requested that
§ 159.94(d)(6) be amended to add “or
other building tenants” to the
prohibition on solicitation within 10 feet
of “Premises leased for the exclusive
use of a concessionaire”. FAA is
sensitive to the possible interference
with normal airport business caused by
solicitation. However, other restrictions
set forth in the same section would
appear to address this concern
adequately, particularly the limitations
on solicitation near ticket counters, _
baggage claims areas, departure gate
check-in counters and lounges, and
doorways. ATA expressed a related
concern which FAA believes legitimate:
the possibility that the regulations,
which delineate rights to as well as
limitations on solicitations, might be
construed to affect the rights of existing
airport lessees. FAA has therefore
included in the final rule a provision
which preserves the present rights of
such lessees in areas under their
exclusive control.

Two final ATA recommendations
were not incorporated in the final rule.
First, ATA proposed that permits for
Dulles be limited continuously as at
National, rather than at specific hours.
FAA believes the lack of congestion at
Dulles during off-peak hours precludes
the necessity for limiting the number of
solicitors at all times. Second, ATA
recommends that FAA retain the
authority to impose a total ban on
solicitation during heavy traffic or
emergency periods, such as
Thanksgiving and Christmas holidays, .
or heavy snow condition. FAA does not
believe that this action is necessary in
light of the general constitutional
protection of peak-hour solicitation,

when-access to the public is most
effective. In genuine emergency
situations FAA is confident that its
existing police powers are sufficient to
take all actions reasonably necessary.

The Final Rule

The Federal Aviation Administration
hereby amends Subpart D, “Rules of
Conduct,” of Part 159 of the Federal
Aviation Regulations (14 CFR Part 159}
as follows:

1. By amending § 159.91, “Business
and Commercial Activity,” by deleting
the heading and the entire section
consisting of paragraphs (a), (b) and (c)
and substituting for them the following:

§ 159.91 Commercial activity.

(a) No person may engage in any
commercial activity on the Airport
without the approval of, and under
terms and conditions prescribed by, the
Airport Manager. '

(b) For the purpose of this section
“commercial activity” means any
activity undertaken for profit including
the sale, provision, advertisement or
display of goods or services.” )

2. By adding a new § 159.93 to read as
follows:

- §159.93 Certaln non-commercial

activities.

(a) This section applies to the
following activities undertaken not for
profit but fof non-commercial purpose
{hereinafter referred to as “non-
commercial” activities):

(1) The distribution of any written or

. printed matter to the general public

including distribution for the conduct of

. surveys and petitions. The distribution

of items or material other than printed
material will be treated as a
“commercial activity” under this Part.

(2) The solicitation of funds from the
general public whether or not in
connection with the distribution of
written or printed matter.

(3) The sale of written or printed
matter by persons who have identified
themselves as religious solicitors
pursuant to paragraph (c¢)(2)(e)(i) of this

-section. All other sales of any material,
items, or services will be treated as a
“commercial activity” under this Part.

(b) Each person conducting any non-
commercial activity must hold a valid
permit issued by the Airport Manager
-and conduct the activity in conformity
with applicable laws, regulations and
the terms of the permit. Each permit
.shall describe the activity authorized
and the area in which it may be
conducted. )

(c) Procedure: Unless by prior
application all available permits have

been granted, applications will be
processed as follows:

(1) Each person who seeks to
distribute written or printed matter
without soliciting funds shall
immediately be given a single permit for
leafletting for non-commercial purposes
upon his request.

{2) Each person who seeks to solicit
contributions or sell.or distribute printed
matter, either in connection with
religious expression or as representative
of a non-commercial organization, shall
immediately be given a single permit
upon his submission of an application,
signed by the applicant, containing the
following:

(i) The applicant's name, address and
telephone number; .

(ii) If the applicant purports to
represent an organization, the name,
address and telephone number of the
organization, and a letter or other
documentation that the applicant has
authority to represent that organization.

(iii) The name and title of the person
in the organization who will have
supervision of and responsibility for the
activity at the airport, if applicable;

(iv) A statement that the sale of
printed matter and/or the soli¢itation of
fux:ids is for non-commercial purposes;
an

{v) One of the following:

(A) A Statement signed by the
applicant that the applicant represents
and will be soliciting funds for the sole
benefit of a religion or religious group;

(B) A statement signed by the
applicant that the applicant repregenty
and will be soliciting funds for the sgle
benefit of a political organization the
primary function of which is to influence
the nomination, election, or appointment
of one or more individuals to Federal,
state or local public office; to influenca
Federal, state or local legislation; or to
advocate issues or causes to the public.

(C) A statement signed by the
applicant that the applicant’s
organization has received an official

- Internal Revenue Service (IRS) ruling or

letter of determination stating that the
organization or its parent organization
qualifies for tax-exempt status under 26
U.S.C. Section 501(c)(3), {c)(4), or (c)(5).

(D} A statement signed by the
applicant that the applicant’s [
organization has applied to the IRS for &
determination of tax-exempt status
under 26 U.S.C. 501(c)(3), (c}(4), or (c}(5),
and that the IRS has not yet issued a
final administrative ruling or
determination on such status; or

(E) A statement signed by the
applicant that the applicant's
organization has on file with the
Virginia Administrator of Consumer
Affairs a current registration statement
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in accordance with the Virginia
Annotated Code, Section 5749 {1978
Cumulative Supplement}, “Registration
of Charitable Organizations".

(d) Failure to submit the information
required by subsection (c) shall result in
denial of a solicitation permit. Upon
request, for a leafletting permit, or upon
submission of a completed signed
application, for a solicitation permit, a
permit shall be issued unless all
available permits have been issued to
prior applicants.

(e} Applications for permits must be
submitted to the Operations Office of
the airport concerned. Permits will be
granted on a “first come, first served”
basis. The area will be granted on a
“first come, first choice” basis. The
permits are not transferable except
among individuals who have completed
and submitted applications for the same
permit.

(f) Duration. Each permit shall
authorize the holder to conduct non-
commercial activities for a period of 48
hours. Permits shall not be extended or
renewed. After the expiration of the
permit a new leafletting or solicitation
permit may be issued to the former
permit holder upon request or
submission of a new application
respectively. In such a case, applicants
may be permitted to incorporate by
reference any reqmred documentation
filed with a previous application.

(g) Areas. Each permit shall specify
the area in which the non-commercial
activity may be conducted by the permit
holder. Permits shall be issued for the
following areas up to the maximum
number indicated:

(1) Washingtorr National Airport:

(i) The Northwest/Trans World
Airlines lobby (2),

(ii) The American Airlines lobby (1),

(iii) The main concourse and balcony
(@)

(iv) The north terminal (2},

{(v) The sidewalk in front of the
Piedmont Aviation Terminal (1).

(2) Dulles International Airport
between 4 p.m. and 8 p.m.

(i) upper level main concourse south
of ticketing area (4),

(ii) lower level south concourse (1},

(iii) lower level east (1),

(iv) lower level west (1).

" The areas are on display on a floor
plan at the Operations Office of each
Airport.

(h) Nothing in this Part shall be
construed as impairing or expanding
any right which an airport lessee may
otherwise have, by virtue of its
leasehold interest in airport premises, to
regulate access to those areas under its
exclusive control.

3. By adding new § 159.94 to read as
follows:

§ 159.94 Prohibited conduct relating to
non-commercial Activity.

No person may conduct non-
commercial activity:

(a) Without a permit or with a permit
that has expired.

{b) With a permit issued in response
to an intentionally false application.

(c) With a permit outside the area
designated on the permit.

(d) Within 10 feet of the following: (1)
A ticket counter, (2) A baggage claim
facility, (3) A departure gate check-in
counter, (4) A departure gate lounge, {5)
An anti-hijack security screening point,
(6) Premises leased for the exclusive use
of a concessionaire, (7) Restroom
facilities, (8) A stair, escalator or
elevator, (9) A doorway or entrance
way, (10) A motor vehicle with
embarking or disembarking passengers,
{11) A public service information
counter, (12) Persons waiting in line at
any of the above listed areas.

(e} If that person is selling written or
printed matter or soliciting funds,
without wearing or displaying, in a
conspicuous manner, the name of the
organization that the person represents.

(f) By use of threatening gestures, or
by language directed at another person
in a manner intended to harass that
other person,

(g) By intentionally touching or
making physical contact with another
person unless that other person has
consented to such physical contact.

{h) By repeatedly attempting to
distribute written or printed matter to,
or to solicit funds from, another person
when that other person has indicated to
the solicitor that he or she does not wish
to accept any matter or to make a
donation.

(i) By use of a loudspeaker, sound or
voice amplifying apparatus without the
permission of the Airport Manager.

{j) By setting up a table, counter or
stand without the permission of the
Airport Manager.

(Secs. 2 and 4 of the Act for the
Administration of Washington National
Airport, 54 Stat. 686 as amended by 61 Stat.
94; Secs. 4 and 10 of the Second Washington
Airport Act, 64 Stat. 770; sec. 313 of the
Federal Aviation Act of 1958, as amended (49
U.S.C. 1359); sec. 6, Department of
Transportation Act (29 U.S.C. 1655); Sec. 501
of Pub. L. 96-193, February 18, 1980)

Note.—The FAA has determined that this
document involves a regulation which s not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
The economic impact of the proposal is
judged to be minimal and a detailed
evaluation is not required.

Issued in Washington, D.C., on May 20,
1960.
Quentin S. Taylor,
Deputy Administrator.
[FR Doc. 20~15068 Filed 5-23-80; £:45 am)
BILLING CODE 4510-13-8

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1241

Contract Appeals; Correction

* AGENCY: National Aeronautics and

Space Administration,

ACTION: Final rule with commenis
requested; correction.

SUMMARY: In 45 FR 23406-23413, April 7,
1980, NASA amended the rules of
procedure for the adjudication of
contract appeals before the NASA
Board of Contract Appeals by adding a
new subpart 1241.2 to implement the
practices and procedures required by
the Contracts Dispute Act of 1978, Pub.
L. 95-563, effective March 1, 1979. This
amendment makes editorial changes to
renumber the following sections:

§ 1241.20 to § 1241.196; § 1241.21 to

§ 1241.197; § 1241.22 to § 1241.198;
§1241.23 to § 1241.199; and § 1241.24 to
§ 1241.200.

DATE: April 7, 1980.

ADDRESS: Frederick J. Lees, Chairperson,
Board of Contract Appeals, Code NC-9,

NASA Headquarters, Washington, D.C.
20546.

FOR FURTHER INFORMATION CONTACT:
Frederick J. Lees, 202-755-3481.

In the final rule (FR Doc. 80-10298)
published on April 7, 1980 (45 FR 23406)
the following corrections should be
made:

PART 1241—[AMENDED]

1. On page 23407, the section headings
in the second and third columns should
be renumbered as follows: § 1241.20 to
§ 1241.196; § 1241.21 to § 1241.197;

§ 1241.22 to § 1241.198; § 1241.23 to
§ 1241.199; and § 1241.24 to § 1241.200.

2. The table of contents on page 23407,

the first column, should be corrected

accordingly.

Margaret M. Herring,

Federal Register Liaison Officer.
May 20, 1980.

{FR Doc. 80-16002 Filed $-23-80: 845 am]
BILLING CODE 7510-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory . )
-Commission

18 CFR Part 274
[Docket No. RM79-3]

Determinations by Jurisdictional
Agencies; Colorado Application for
Alternative Filing Requirements

Issued: May 20, 1980.

AGENCY: Federal Energy Regulatory
Commission. P
ACTION: Final Rule.

SUMMARY: This rule adds § 274.208(a) to
the Federal Energy Regulatory
Commission Regulations implementing
the Natural Gas Policy Act of 1978. The

new section provides alternative filing -

requirgments for certain well
determination applications to the _
Colorado Department of Natural
Resources’ Oil and Gas Conservation .
Commission. . -

EFFECTIVE DATE: May 20, 1980.

FOR FURTHER INFORMATION CONTACT:
Victor Zabel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20426, (202) 357-
8559.

SUPPLEMENTARY INFORMATION: On
January 14, 1980, the Colorado
Department of Natural Resources, Oil
and Gas Conservation Commission
(Colorado) filed an application with the
Commission for approval of alternative
filing requirements pursuant to § 274.207
of the Commission’s regulations. The
proposed alternative filing requirements
would enable operators to apply for
eligibility determinations under section
103 of the Natural Gas Policy Act of 1978
(NGPA) for additional wells in existing
proration units in the Sussex and
Shannon reservoir in the Spindle Field,
and in the Sessex reservoir in the
Hambert Field, in Adams and Weld
Counties, Colorado, without repeated
submissions of geological and
engineering data to show that the’
additional well ig necessary to
effectively and efficiently drain a
portion of the reservoir covered by a
proration unit that cannot be effectively
and efficiently drained by any existing
well within the proration unit.

Section 103 of the NGPA establishes
the maximum lawful price for natural
gas produced from new, onshore
production wells. Under § 271.305(b) of
the Commission’s regulations, an
additional well drilled on or after
February 19, 1977, in an existing
proration unit may qualify for the
section 103 price if the jurisdictional

agency finds that the well is necessary
to effectively and efficiently drain a
portion of the reservoir covered by the
proration unit.

An applicant seeking a determination
of eligibility under § 271.305(b) to collect
the section 103 price is required to file

. with the appropriate jurisdictional

agency the information specified in

§ 274.204 of the Commission’s ~
regulations. Under § 274.204(f), an
applicant must submit, on a well-by-well
basis, geological evidence and
engineering data showing that an
additional well within the existing
proration unit is necessary to effectively
and efficiently drain a portion of the
reservoir covered by the proration unit,
which cannot be effectively and
efficiently drained by any existing well
in the proration unit.

Under § 274.207, however, a
jurisdictional agency is authorized to
apply for Commission approval of
alfernative filing requirements.
Colorado’s application for approval of
alternative filing requirements is based
on those portions of Colorado’s Order
Nos. 304-5, 25012, 250-14, 25016, 250~
17, 250~19, 250-20, 250-21, and 250-23
that authorize the drilling of additional
wells into existing proration units in the
Shannon and Sussex reservoirs in the
Spindle Field,-and in the Sussex
reservoir in the Hambert Field, in
Adams and Weld Counties, Colorado. In
lieu of the filing requirements presently
found in § 274.204(f), Colorado would
simply require that the applicant file a
statement specifying that the applicant
is seeking a determination with respect
to an additional well drilled into an
existing proration unit and specifying
the applicable order (from the orders
mentioned above) which permitted the
drilling of the additional well.

Colorado has concluded that the
proposed alternative filing requirements
provide substantial evidence on which
to base a determination, since the °
pertinent geological and engineering
data showing the necessity for second
wells in existing proration units has
already been accumulated during
hearings under oath, based upon which
the relevant orders were adopted.
Colorado has furnished the pertinent
geological and engineering data and
other material which were offered into
the record at the hearings concerning
the above-mentioned orders in its
application for approval of alternative
filing requirements. Colorado asserts
that this evidence is sufficient for all ,
determinations involving wells drilled
under the authority of these orders.

The Commission has review the
geological and engineering data
submitted by Colorado. The Commission

finds that the proposed alternative filing
requirements will provide sufficient
information and substantial evidence
upon which determinations tnder
section 103 can be based. Accordingly,
the Commission is amending Part 274,
Subpart B, in § 274.208 to adopt the
alternative filing requirements proposed
by Colorado for applications for new,
onshore production well determinations
for second wells drilled into existing
proration units pursuant to the above-
mentioned orders.

The Commission’s regulations in
§ 271.305(c) require jurisdictional
agencies to notify the Commission when
findings are made under § 271.305 that
an additional well in an existing
proration unit is necessary for effective
and efficient drainage. Since Colorado’s
orders, listed above, find that infill
drilling of additional wells in
established proration units is necessary
on a field-wide basis for the effective
and efficient drainage of portions of the
reserveirs covered by proration units |
which cannot be effectively and
efficiently drained by an existing well
within those units, the Commission finds
that there is no need for Colorado to
notify the Commission on an individual
well basis that it has made the effective
and efficient drainage finding for and
individual well, Accordingly, for second
wells drilled into existing proration units
pursuant to the orders listed above, the
Commission deems satisfied the
requirements of § 271.305(b) and (c) with
respect to determinations made by
Colorado.

Further, § 274.204(d)(4) requires the
filing of an oath statement that the
applicant’s conclusion that the natural
gas for which he seeks a determination
is produced from a new, onshore
production well is based on documents
submitted in the application. The oath
statement must be modified for wells
covered by the alternative filing
requirements inasmuch as the
applications will not contain all the
documents relied on by the applicant in
making the conclusion. Therefore, the
phrase “documents submitted in the
application” will be deleted from the
oath statement, as applicable to persons
seeking section 103 eligibility
determinations for second wells drilled
into existing proration units pursuant to
the subject orders.

Public Procedures and Effective Date

A notice regarding Colorado's
application was issued on February 21,
1980. (45 FR 13519, February 29, 1980).
The comment period expired on March
7,1980. No comments were received.

In view of the above discussion, the
Commission approves the alternative
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filing requirements submitted by
Colorado and deems satisfied the
provisions of § 271.305 {b) and (¢} and
§ 274.204(d){4) as noted above. The
Commission believes that good cause
exists to make the alternative filing
requirements effective immediately for
all determinations which have not yet
become final under § 275.202 as of the
day before the date of issuance of this
order.

(Natural Gas Act, as amended, 15 U.S.C.

§ 717-717w; Department of Energy

- Organization Act, 42 U.S.C. § 7107-7352 Exec.
Order No. 12009, 42 FR 46267; Natural Gas
Policy Act of 1978, 15 U.S.C. § 3301-3432)

In consideration of the foregoing, Part
274 of Subchapter H, Chapter ], Title 18
Code of Federal Regulations is amended
as set forth below, effective immediately
for all determinations which have not
yet become final under § 275.202 as of

-the day before the date of issuance of
this order.

By the Commission.
Kenneth F. Plumb,
Secretary.

PART 274—DETERMINATIONS BY
JURISDICTIONAL AGENCIES

Section 274.208 of Part 274 is amended
by inserting a new paragraph (c) to read
as follows:

§274.208. Alternative filing and notice
requirements accepted by the Commission.

* * * * *

(c) Certain Infill Wells in the Sussex
and Shannon reservoirs in the Spindle
field and in the Sussex reservoir in the
Hambert Field in Adams and WeId
Counties, Colorado.

(1) A person seeking a determmatlon
for purposes of Subpart C of Part 271
that a second well drilled in accordance
with the Colorado Department of
Natural Resources’ Qil and Gas
Conservation Commission’s Order Nos.
304-5, 250-12, 250-14, 250-16, 250-17,
250-19, 250-20, 250-21, and 250~23 in the
Sussex and Shannon reservoirs in the
Spindle field and in the Sussex reservoir
in the Hambert Field in Adams and
Weld Counties, Colorado is a new,
onshore production well, shall file with
the Colorado jurisdictional agency an
application which contains, in lieu of the
information specified in § 274.204, the
following items:

(i) FERC Form No. 121;

(ii) The well completion report;

(iii) A location plat which locates and
identifies the State law proration unit
(as defined in § 271.305(a)(2)) and the
well for which a determination is sought
and all other wells within the State Law
proration unit in which the well for

which a determination is sought is
located:

(iv) A statement by the applicant,
under oath:

(A} That the surface drilling of the
well for which he seeks a determination
was begun on or after February 19, 1977;

(B) That the well satisfies any
applicable Federal or State well spacing
requirements;

(C) That the applicant has concluded
that to the best of his information,
knowledge and belief, the natural gas
for which he seeks a determination is
produced from a new, onshore
production well; and

(D) That the applicant has no
knowledge of any other information not
described in the application which is
inconsistent with his conclusion;

(v) If the jurisdictional agency so
requires, certified copies of records
relied on by the apphcant including
copies of the agency's official files; and

(vi) A statement referencing
Colorado’s Oil and Gas Conservation
Commission’s Order Nos. 304-5, 250-12,
250-14, 250-16, 250-17, 250-19, 250-21, or
250-23, as appropriate.

(2) With respect to wells to which this
paragraph applies, receipt by the
Commission of a notice of determination
pursuant to § 274.104 shall be deemed to
satisfy:

(i) The requirement of notice to the
Commission under § 271.305(c); and

(ii) The requirement of § 271.305(b)(1)
that appropriate geological and
engineering data be included in the
notice of determination.

[FR Doc. 80-15092 Filed 5-23-80; :45 am)
BILLING CODE 6450-85-M

DEPARTMENT OF LABOR
Office of the Secretary
29 CFR Part 40

Farm Labor Contractor Registration;
Documents Acceptable as Evidence of
a Bona Fide Inquiry of Employability
Status

AGENCY:Employment Standards
Administration, Labor.

ACTION: Final rule.

SUMMARY: This rule expands the current
list of documents which will be accepted
by the Department of Labor as
constituting proof that a farm labor
contractor has made a bona fide inquiry
into the status as a United States citizen
or as a person lawfully authorized to
work in the United States of each
praspective employee. This will permit
farm labor contractors to accept
additional types of material as evidence

that a person is a citizen of the United
States or i5 2 person lawfully anthorized
to work in the Unitad States.

EFFECTIVE DATE: May 27, 1980.

FOR FURTHER INFORMATION CONTACT:
Solomen Sugarman, Chief, Branch of
Farm Labor Law Enforcement, Office of
Child and Farm Labor, Wage and Hour
Division, Room S-3504, U.S. Department
of Labor, 200 Constitution Avenue,
N.W., Washington, D.C. 2q210,
Telephone 202-523-7531.

SUPPLEMENTARY INFORMATION:
Background

The Farm Labor Contractor
Registration Act of 1963, as amended (7
U.S.C. 2041(a), et seq.), provides
sanctions against any farm labor
confractor who knowingly engages in
recruiting, employing, or utilizing the
services of any person who is an alien
not lawfully admitted for permanent
residence nor authorized by the
Attorney General to accept employment.
Under the provisions of 29 CFR 40.51{p)
{which became effective in 1976) a
contractor must show that he or she has
made a bona fide inquiry into the status
of each prospective employee. The same
section lists certain documents upon
which reliance will be accepted by the
Department of Labor as constituting
such a bona fide inquiry. It has been our
experience that the limited nature of the
present list has resulted in the denial of
employment to United States citizens
and legally admitted aliens who do not
have a birth certificate or other listed
document.

On March 4, 1980, a document was
published in the Federal Register (45 FR
14070) proposing to amend 29 CFR
40.51(p) by adding certain additional
documents to the list of those which will
be accepted as evidence of a bona fide
inquiry by a farm labor contractor into
the employability status of a prospective
employee.

The Department, in its administration
of the Act and of the regulations, 29 CFR
Part 40, had found those documents, in
the absence of evidence to the contrary,
to constitute a bona fide inquiry into the
status of a prospective worker under
Sections 5(b)(6) and 6{f}) of the Farm
Labor Contractor Registration Act of
1963, as amended (7 U.S.C. 2044(b}{6)
and 2045(f)).

Changes Made to Proposed Rule

As a result of comments received, the
following changes in the proposed rule
are made:

1. United States Armed Forces
{Jischarge Papers will be included in the

ist.
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. 2.The words “employment in

agriculture” in § 40.51(p)(4) are changed
to “such employment” inasmuch as the
INS grants employment authorization
without restricting the type of
employment allowed, and the
Department of Labor does not wish to
deprive alien workers of employment in
agriculture merely because agriculture is
not specified.

3. Several commenters remarked upon
the “looseness” of the proposed self-
declaration of citizenship. These
commenters have overlooked the fact
that the “Self-declaration™ contains
additional safeguards. It must be
executed in the presence of an
appropriate official of the United States
Employment Service or any of its
affiliated offices and any false
statement is punishable by a fine or
imprisonment, or both. The self-
declaration must also list the names of
three adult citizens who can verify on
request the representations made by the
declarant. In order to further tighten the
procedure surrounding the declaration,
the rule has been changed to require
that the signature of the Employment
Service official be affixed in the
presence of the applicant. )

4, In response to.a comment, the
proposal has been modified to permit
the Department of Labor, Bureau of
Employment Security, Commonwealth
of Puerto Rico, to attest by the issuance
of a certificate, based upon the
examination of any of the documents
prescribed by § 40.51(p)(1)(i) through
(xi), that the individual named and
identified by picture on the certificate
was born within the United States or
territory or possession thereof at the
place and on the date specified thereon
and which sets forth such individual's
home address and social security
number. The use of this certificate is
based upon the Secretary’s
determination that it satisfies the
essential requirements of Section.5(b)(6)
of the Act. The Secretary has also .
determined that any other State {a$ that
term is defined in Section 3(f) of the Act)
which adopts a similar certificate may
apply for similar status.

5. It was suggested that the Social
Security number be omitted from the
declaration in § 40.51(p)(1)(xi)} inasmuch
as it does not help in determining
citizenship.

Although not a means of identification,
the Social Security number provides a
simple method for systematizing the
records of these documents. A change
has been made, however, to make it-
‘clear that the inclusion of the Social
Security number is voluntary.

Recommendations Not Adopted

Certain other recommendations have
been carefully considered but not
adopted. The following suggestions were
not adopted for the reasons stated:

1. Comment: It was suggested that
detasseling crews be exempted from the
“bona fide inquiry” requirement.

Response: In 1978, Congress amended
the Farm Labor Contractor Registration
Act by adding Section 3(b)(10),
exempting a contractor whose only farm
labor contracting activity involves
supplying persons (whose principal
occupation is not farmwork) for
detasseling, roguing, and other
incidental farmwork for not more than

- four weeks in any calendar year,

provided those workers are not required
by the work to be away from their
homes overnight and provided further
that no persons under eighteen years of
age are engaged by the contractor to
provide transportation. A contractor
who meets all the réquirements of that
exemption is not subject to any
provision of the Act. Specifically, such a
contractor would not be subject to the
“bona fide inquiry” requirement. There
are, however, contractors who do not
satisfy the requirements of that
exemption, and it would be
inappropriate to exempt them by
administrative action from the “bona
fide inquiry” provision of 29 CFR
40.51(p)."

2. Comment: It was suggested that
items {vii), baptismal certificate; {viii),
other religious record; (ix), tribal

“enrollment card; and (xi), self-

declaration of citizenship, be stricken,
as they are highly susceptible to forgery.

Response: While such documents may
be forged, few documents cannot be.
However, the Department will deem
good-faith reliance on them, even if in
error, to constitute a bona fide inquiry
into crew members’ employability. Of
course, a farm labor contractor who
knows or who has reason to believe that
a document is false or forged would not
be deemed to have relied in good faith
upon such a document.

3. Comment: It was suggested by
several commentators that item (xi), the
self-declaration of-citizenship, be
stricken.

Response: The primary objection
raised was that the Employment
Services lack the expertise to determine
an individual's citizenship status. This
rule does not require that an
Employment Service representative
attest to the accuracy of the declaration
but only to the signature thereon.
However, as previously indicated, the
so-called “self-declaration” containg -
additional safeguards. These safeguards

*

include the requirements that the
declaration must be executed in the
presence of an appropriate official of the
U.S. Employment Service or any of its
affiliated offices and any false
statement is punishable by a fine or
imprisonment, or both. The self-
declaration must also list the names of
three adult citizens who can verify on
request the representations made by the
declarant. The purpose of this
amendment is to preclude a citizen who
has no other documentation from being
denied employment.

4, 3Comment: The recommendation
that an agreement be sought among the
nations of North America and the
Caribbean under which migrant workers
might move freely among those nations
was not adopted.

Response: This rule is not an
appropriate place to pursue such an
agreement; the suggested change is one
involving the immigration policies of the
United States and not within the scope
of the Secretary’s responsibility.

5. Comment: Numerous other
documents were suggested as
acceptable evidence of citizenship or
employability; none were adopted.

Response: These documents are:

a. Hospital or physician's office record
of birth. It was felt these documents
would be too difficult to verify.

b. Federal census record. The Federal
census record does not establish
citizenship or resident alien status.

¢. School record. This, too, would
generally not establish an individual's
citizenship or resident alien status.

d. Social security card or application.
These documents have no relationship—
positive of negative—to employability.

e. Selective Service System
registration card. Since there are
currently no registration requiremonts it
is not reasonable to specify such a
document.

f. Family Bible record. The
Department of Labor does not consider
this to be the type of consistently
reliable record necessary for this
purpose.

g. Voter Registration card. This
document may in some States be
obtained upon application made by mail
without establishing citizenship.

8. Comment: It was suggested that the
Department abandon the creation of “a
new bureaucracy to administer the new
declaration of citizenship form,"” “adding °
to the burden of an already existing
bureaucracy,” or “narrow
administrative empire-building.”

Response: The self-declaration of
citizenship will be, simply, a statement
made by a-farm worker in writing,
witnessed (not investigated ner attestad
by a representative of the United States
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Employment Service (USES) system, and
filed with a local office of the USES
system. Good-faith reliance upon such a
declaration—or upon any other
document listed in § 40.51(p}—will
protect a farm labor contractor from
charges of violating Sections 5(b)(6) and
6(f) of the Farm Labor Contractor
Registration Act even if the worker
should be, in fact, an unemployable
alien. There will be no additional staff
to administer this declaration.

7. Comment: Suggestions were made
to change the requirements of the self-
declaration of citizenship, as follows:

a. Strike the requirement that the
names and addresses of three adult
citizens of the United States be
included. -

Response: These names and
addresses provide a means of
confirming the statement’s accuracy and
represent an additional safeguard
against falsification.

b. Add wording to specify that the
form does not satisfy INS requirements
nor those of many States which have
statutory provisions prohibiting the
employment of illegal aliens.

Response: The Department believes
this is unnecessary inasmuch as the
declaration is not for INS or State
purposes and need not be on any
particular form, so long as it includes all
the required information.

8. Comment: 1t has been suggested
that the self-declaration of citizenship
be reduced to wallet size and that this
reduction include a photograph. .

Response: While this suggestion has
merit, to implement it would be
prohibitively costly, and it is therefore
not adopted by the Department. Of
course, the holder of the declaration is
free to have the declaration reduced to
wallet size if desired.

9. Comment: Recommendations
concerning the approach to be taken by
Employment Service representatives
toward the self-declaration ranged from
taking the initiative when it is found that
a worker has no other documentation to
acting only when a request for self-
declaration is made as a result of B
specific job openings announced through
the Employment Service system.

Response: The Départment feels that
it is not.appropriate in this rule to set
detailed guidelines for Employment
Service (ES) personnel in dealing with
this matter. In general, all Employment
Service offices are expected to accept
all such declarations from registered job
applicants and retain them in their filing
systems.

10. Comment: Finally, it was urged
that the Department of Labor and the

Immigration and Naturalization Service
join in preparing a single document
acceptable to both for determining
employability.

Response: This recommendation was
not adopted since the INS requires
different and more comprehensive
information pursuant to a different
statute having a different purpose.

Effective Date

This rile relaxes an existing
restriction and allows additional
documentation to be accepted by a farm
labor contractor as evidence that a
prospective employee is a citizen of the
United States or is a person lawfully
authorized to work in the United States.
Accordingly, the Department, pursuant
to 5 U.S.C. 553(d)(1), has determined that
this final rule shall become effective
upon May 27, 1980 rather than thirty
days thereafter.

This document was prepared under
the direction and control of Herbert J.
Cohen, Assistant Administrator for Fair
Labor Standards, Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
Labor, Room S-3502, 200 Constitution
Avenue, N.W,, Washington, D.C. 20210
Telephone 202-523-8353.

The Department of Labor has
determined that this is not a major
regulation that requires the preparation
of a regulatory analysis, within the
meaning of Executive Order 12044 and
the Department's guidelines published at
44 FR 5570.

Accordingly, § 40.51(p) of Part 40 of
Title 29 of the Code of Federal
Regulations is amended by adding new
paragraphs (p)(1)(vii) through (p)(xii},
(p)(4). and (p)(5) to read as set forth
below.

Signed at Washington, D.C., on this 22 day
of May, 1980.

Donald Elisburg, .

Assistant Secretary for Employment
Standards.

Ernest G. Green,

Assistant Secretary for Employment and
Training.

§40.51 Obligations of a farm labor
contractor.
* * * * *

* & &

(1 * % ¢

(vii) Baptismal certificate under seal
of a church or other religious body
which practices infant baptism showing
the individual's date and place of birth

. within the United States, its territories

or possessions.
(viii) A document under seal of a

religious body which does not practice
infant baptism showing the individual’s
date and place of birth within the United
States, its territories or possessions.

(ix) Tribal enrollment card in an
American Indian tribe recognized by the
Bureau of Indian Affairs.

(x) Other written advice from The
Immigration and Naturalization Service
attesting that such person is a citizen of
the United States.

(xi) A copy of a declaration, sxgned by
the applicant, under penalty of
prosecution for violation of Title 18
U.S.C. § 1001, and witnessed by the
signature of the appropriate official of
the Employment Service, affixed in the
presence of the applicant, filed with the
United States Employment Service or
any of its affiliated offices attesting that
such person is a citizen of the United
States, was born at the place stated and
on the date set forth thereon, and
reciting the following additional
information:

(A) Social Security number such
(voluntary) and

(B) Names and addresses of three
adult citizens of the United States who
can be contacted to verify declarant’s
citizenship.

(xii) A certificate issued by the
Department of Labor, Bureaun of
Employment Security, Commonwealth
of Puerto Rico which attests that, based
upon examination of any of the
documents prescribed by paragraphs (i)
through (xi) above, the individual named
and identified by the picture on that
certificate was born within the United
States (including its territories and
possessions) at the place and on the
date specified thereon and which sets
forth such individual's home address
(street and number, city, State, zip code)
and Social Security number.

* » * » *

{4) Any other written advice from the
Immigration and Naturalization Semce
(INS]) that such person is an alien
authorized by INS to accept such
employment in agriculture in the United
States.

(5) United States Armed Forces
Discharge Papers.

(Sec. 17, 88 Stat. 1659, {7 U.S.C. 2053}
Secretary's Order No., 16-75, 40 FR 55813;
and Employment Standards Order 2-75, 40
FR 56743.)

. [FR Doc. 8018181 Filed 5-23-3¢: 8:45 am}

BILLING CODE 4510-27-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD 78-170]

Drawbridge Operation Regulations;
Jamaica Bay, NY

AGENCY: Goast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of the New
York City Department of Transportation
and the New York Transit Authority, the
Coast Guard will permit the draws of
the highway and railroad bridges-across
Jamaica Bay, North Channel (Grassy
Bay), to remain closed to navigation.
This change is being made because;of
infrequent openings of these draws. This
action will relieve the bridge owners of
the responsibility of supplying draw
tenders and of the expense of
maintaining the operating machinery.
EFFECTIVE DATE: This amendment is -
effective on July 1, 1980. . ’
FOR FURTHER INFORMATION CONTACT:
Frank L. Teuton, Jr., Chief, Drawbridge
Regulations Branch (G-NBR/TP14),
Room 1414, Transpoint Building, 2100
Second Street, S.W., Washington, D.C.
20593 (202-426-0942).

' SUPPLEMENTARY INFORMATION: On

March 1, 1979, the Coast Guard
published a proposed rule (44 FR 11566)
concerning this amendment. The
Commander, Third Coast Guard District,

also published this proposal as a Public

Notice dated March 28, 1979. Interested
persons were given until April 2, 1979
and April 27, 1979, respectively, to
submit comments.

DRAFTING INFORMATION: The principal
persons involved in drafting this rule
are: Frank L. Teuton, Jr., Project

. Manager, Office of Navigation, and
Coleman Sachs, Project Attorney, Office
of the Chief Counsel.

Discussion of Comments

Eleven comments were received. Six
supported the proposal or had no
objection. Five opposed the change on
the grounds that: (1} The ability of
airport and New York City fire-fighting
equipment might be impaired in gaining
access to and fighting fires at the
Kennedy Airport fuel tank farm. The
fire-fighting capacity of airport and New
York City marine fire equipment was
investigated. The Port Authority of New
York and New Jersey maintains an
extensive fire-fighting service which is
able to control a fire at the Kennedy
Airport tank farm. In addition, New
York City's fireboats would respond to a
fire at the airport fuel facility by way of

the Jamaica Bay South Channel. Two of
New York City's six fireboats havea
height of 25 feet and could pass under
the railroad bridge across Jamaica Bay,
mile 10.6, so as to reach the area
between the two bridges.

(2) Access to the eastern portion of
Jamaica bay by high-level vessels might
be jeopardized. The New York Towboat
and Harbor Carriers Association was
contacted and stated that at present no
commercial vessels over 55 feet, the
height of the fixed bridge across the
South Channel of Jamaica Bay, mile 6.0,
operate in Jamaica Bay. Bridge logs also
show that since 1975 no such vessels
have requested bridge openings.
Facilities on Jamaica Bay are adequately
serviced by vessels whose heights are
such that they can utilize the South
Channel. i

(3) Access between the bridges would
be restricted. The closing of these two
bridges would restrict the area between
the bridges. The greatest vertical
clearance offered would be 26 feet
above mean high water at the railroad
bridge, Jamaica Bay, mile 10.6. Marinas
exist between the bridges but none of
the vessels at these moorings require
bridge openings. In addition, the Corps
of Engineers does not maintain a
dredged channel through these bridges;
Corps vessels operating in Jamaica Bay
use the South Channel. Also; should it
be necessary for a crane barge to be
used between the bridges, access could
be gained from the land side. Coast
Guard vessels stationed at the Group
Rockaway Station, Jamaica Bay,pass
under these bridges. There is a sewer
treatment plant which uses barges for
sludge removal located east of the

subject bridges. Sludge barges reach this -

facility by way of the South Channel
and would not be affected by the

. proposed permanent bridge closures.

In consideration of the foregoing, Part
117 of Title 33 of the Code of Federal
Regulations is amended by:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. Revising paragraph (c) of § 117.175
to read as set forth below and by
deleting the nofe after § 117.175(d)
because the drawbridge to which it
refers is no longer a part of § 117.175.

§ 117.175 Jamaica Bay and connecting
waterways, New York.

* * * * *

(c) New York City Department of
Transportation highway bridge at
Jamaica Bay Boulevard and New York
City Transit Authority railroad bridge,
both across Jamaica Bay, North Channel
(Grassy Bay). The draws of these

bridges need not open for the passage of
vessels.
* * * * *
(Sec. 5, 28 Stat. 362, as amended, sec. 6(g)(2),
80 Stat. 937; 33 U.S.C. 499, 49 U.S.C.
1655(g)(2); 49 CFR 1.46(c)(5))

Dated: May 19, 1980,
Peter J. Rots,
Captain, U.S. Coast Guard, Acting Chidf,
Office of Navigation. '
[FR Doc. 80-16027 Filed 5-23-80; 8:45 am]
BILLING CODE 4910-14-M

.

VETERANS ADMINISTRATION
38 CFR Part 3

Reduction of Pension Because of
Hospitalization

AGENCY: Veterans Administration.
ACTION: Final regulation.

SUMMARY: The Veterans Administration
has amended its regulation governing .
reduction of pension because of
hospitalization to include service
pension. This action corrects an error
that was made when subject regulation
was last amended.

EFFECTIVE DATE: This amendment is
effective January 1, 1979. ‘

FOR FURTHER INFORMATION CONTACT:
T. H. Spindle, Jr. (202-369-3005),

SUPPLEMENTARY INFORMATION: Section
3.551 of title 38, Code of Federal
Regulations provides authority and rules
for reducing the amount of pension
payable to a veteran without
dependents who is hospitalized at
Veterans Administration expense.
Certain changes were made in these
rules, effective January 1, 1979, as a
result of enactment of Pub. L. 95-588 (92
Stat. 2497) (See 44 FR 4593044 (1979).)

In amending 38 CFR 3.551 to
implement Pub. L. 95-588, however, we
unintentionally excluded service
pension from its provisions. (Service
pension is payable only to Spanjsh
American War veterans.) Consequently,
our exclusion of service pension from
the provisions of § 3.551 was in error.
We have now corrected this error by
amending § 3.551 to include service
pension. This amendment is being made
retroactive to January 1, 1979, since that
is the effective date of the prior
amendment to § 3.551 that erroneously .
omitted mention of service pension.

We are not providing for public
participation because there has been no
statutory or policy change in regard to
reduction of service pension because of
Veterans Administration
hospitalization. This action merely
corrects an unintentional error.
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The Veterans Administration does not
consider this to be a significant proposal
since only a small segment of the
veteran population is affected and no
compliance burdens or costs are
imposed.

Approved: May 13, 1980.

By direction of the Administrator.
Rufus H. Wilson,

Deputy Administrator.

Section 3.551 is amended by revising
{1) the first sentence of paragraph (a), (2)
the heading and the first sentence of
paragraph (b), and (3) by changing the
heading of paragraph (c) as set forth
below:

§3.551 Reduction because of
hospitalization.

(a) General. Pension is subject to
reduction when a veteran who has
neither spouse, child nor dependent
parent is hospitalized, unless the
veteran is hospitalized for Hansen's
disease. * * *

* * * * *

{b) Old law pension, and service
pension based on entitlement prior to
July 1, 1960. Old law pension, and
service pension based on entitlement
prior to July 1, 1960, in excess of $30
monthly for a veteran who has neither
spouse, child nar dependent parent shall
continue at the full monthly rate until
the end of the sixth calendar month
following the month of admission for
hospitalization. * * *

(c) Section 306 pension, improved
pension, and service pension based on
entitlement after June 30, 1960. * * *
[FR Doc. 80-15975 Filed 5-23-80; 8:45 am]

BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[FRL 1487-5]

Redesignation of Attainment Status:
Gabbs Valley, Nevada

AGENCY: Environmental Protection
Agency (EPA).
AcTION: Final rulemaking.

SUMMARY: This notice revises the
National Ambient Air Quality Standards
attainment status designation of the
Gabbs Valley area in Nevada from
nonattainment to unclassified for total
suspended particulates (TSP). Data used
to support the initial March 3, 1978
designation were invalid since the
monitoring site was unduly influenced
by reenfrained road dust.

EFFECTIVE DATE: June 26, 1980.

FOR FURTHER INFORMATION CONTACT:
Rodney L. Cummins, Chief, Technical
Analysis Section, Air Technical Branch,
Air & Hazardous Materials Division, 215
Fremont Street, San Francisco,
California 90415 (415) 556-2002.

SUPPLEMENTARY INFORMATION: The
Clean Air Act Amendments of 1977, Pub.
L. 95-95, added Section 107(d) to the
Clean Air Act (CAA), which directed
each State to submit to the
Administrator of the EPA a list of the
National Ambient Air Quality Standards
(NAAQS) attainment status of all areas
within the State. The Administrator was
required under Section 107(d)(2) to
promulgate the State lists, with any
necessary modifications.

For each NAAQS, areas are classified
as (1) not attaining the standard or, for
certain pollutants, projected not to
maintain the standard (nonattainment
areas), (2) meeting the standard
{attainment areas), or (3) lacking
sufficient data or information to be
classified (unclassified areas). The EPA
published these lists on March 3, 1978
{43 FR 8962). At that time Gabbs Valley
was classified nonattainment for TSP.

Under Section 107 of the CAA, either
the EPA or the State may initiate

. changes to the existing designations.

In the February 20, 1980 Federal
Register (45 FR 11140), EPA proposed to
redesignate the Gabbs Valley area from
nonattainment to unclassified for TSP.
As discussed in that notice, the data
used for the initial March 3, 1978
designation were invalid since the
monitoring site was unduly influenced
by reentrained road dust.

The February 20, 1978 notice provided
a 30 day public comment period. On
February 26, 1980, the State of Nevada
submitted a letter supporting this
redesignation. No other comments were
received. Therefore, EPA is
redesignating the Gabbs Valley area
from nonattainment to unclassified for
TSP.

As a result of this redesignation, the

" State of Nevada is no longer subject to

the requirements of Title I, Part D (Plan

Requirements for Nonattainment Areas)
of the CAA, as amended, for the Gabbs

Valley area.

The EPA has determined that this
document is not a “significant"”
regulation and does not require
preparation of a regulatory analysis
under Executive Order 12044.

(Secs. 107, 301(a), Clean Air Act as amended
{42 U.S.C. 7407(d) and 7601(a))

Dated: May 15, 1980.
Douglas M. Costle, .
Administrator

Subpart C of Part 81 of Chapter L. Title
40 of the Code of Federal Regulations is
amended as follows:

Subpart C—Section 107 Attainment
Status Designations
§81.329 [Amended]

1, In § 81.329—Nevada, the attainment
status designation table for TSP is
amended as follows:

MNevada—TSP

Oces not Doesrat

meel meet Betier than
Cosigrated grenary  second- Cannot be natonal
aoa stand- ay classhed stand-
ds stand- ards
ards
- » L ® *
Gabbs Vakey JOSRTT—. X
[FR Doc. 80-1%556 Filed G-23-8; 8:45 ax]
BILLING CODE €560-01-M
DEPARTMENT OF HEALTH AND
HUMAN SERVICES
Public Health Service
42 CFR Part 52h

Sclentific Peer Review of Research
Grant Applications and Research and
Development Contract Projects

AGENCY: Public Health Service, HHS.
ACTION: Final rule.

SUMMARY: Final regulations are issued
to incorporate the amendment mandated
by Pub. L. 95-622, Section 264, enacted
on November 9, 1978. The amendment
simply expands the scope of the current
regulations to include the Division of
Nursing of the Health Resources
Administration. The HHS Notice of
Decision to Amend Regulations, which -
appeared in the Federal Register of
January 23, 1980 (45 FR 5351), stated the
Department’s intent to promulgate final
regulations (without further public
parlicipation) because of the technical
nature of the change.

EFFECTIVE DATE: May 27, 1980.

FOR FURTHER INFORMATION CONTACT:
Dr. Thomas E. Malone, Deputy Director,
National Institutes of Health, Bethesda,
Maryland 20205 {301) 496-2121.

Accordingly, Title 42 of the Code of
Federal Regulations is amended to read
as follows:
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Dated: April 11, 1980.
Charles Miller,
Actmg Assistant Secretary for Hea]th

AppmVed. May 20, 1980.
Patricia Roberts Harris,
Secretary. .
(Sec. 215, 58 Stat. 690, as amended (42 U.S.C.

216); sec. 475, 88 Stat, 360, 89 Stat. 351, 92
Stat. 3436 (42 U.S.C. 289/-4))

1. Section 52h1 is revised to read as
follows:

§ 52h.1 Applicability.

The regulations in this part apply to:

(a) Applications for grants for
biomedical and behavioral research,
under the Act to the National Institutes
of Health; the Alcohol, Drug Abuse, and
Mental Health Administration; or any of
their components; or the Division of
Nursing, Health Resources -
Adminstration. These regulations do not
apply to applications for:

(1) Continuation funding for budget
periods within an approved project
period;

(2) Supplemental funding to meet
increased administrative costs within a
project period; or

(3) Construction grants.

{b) Biomedical and behavioral
research and development contract
projects administered by the National
Institutes of Health; the Alcohol, Drug
" Abuse, and Mental Health
Administration; or any of their
components; or the Division of Nursing,
Health Resources Administration.

2. Section 52h.3(b) is revised to read
as follows:

§52h.3 Establishment and operation of
peer review groups.
* * * * *,

(b) Subject to § 52h.5 and paragraph
(a) of this section, the Director of the
National Institutes of Health; the
Administrator of the Alcohol, Drug
Abuse, and Mental Health
Administration; and the Administrator,
Health-Resources Administration will
adopt procedures for the conduct of
reviews and the formulation of
recommendations under §§ 52h.7, 52h.9
and 52h.10 within their respective
agencies,

3. Paragraph (c) of § 52h.5 is revised to
read as follows:

§ 52h.5 Conflict of interest.
* * * * - *

(c) Where permissible under the
statutes, standards, and order cited in
paragraph {a) of this section, the ,
Director of the National Institutes of
Health; the Administrator of the
Alcohol, Drug Abuse and Mental Health
Administration; the Administrator of the

Health Resources Administration; or
their designees may waive the
requirements in paragraph (b) of this
section if he or shedetermines that there
is no other practical means for securing’
appropriate expert advice on a
particular grant application, contract
project, or contract proposal.
* . * * * *

4. Paragraph (c} of § 52h.10 is revised
to read as follows:

§52h.10 Contract projects involving
solicited contract proposals; matters to be
reviewed.

* * * * *

- (¢} The Director of the National
Institutes of Health; the Administrator of
the Alcohol, Drug Abuse, and Mental
Health Administration; the
Administrator of the Health Resources
Administration; or their designees may
identify individual contracts or classes
of contracts which may not be awarded
unless all pertinent contract proposa]s
have been reviewed by a peer review
group in accordance with the provisigns
of this part and that group has made
recommendations concerning the
scientific merit of the proposals.

[FR Doc. 80-16024 Filed 5-23-80; 8:45 am]

BILLING CODE 4110-08-M

45 CFR Part 74 } )
Administration of Grants; Grantee and
Subgrantee Audits

AGENCY: Department of Health and
Human Services (HHS).

ACTION: Final rule. ~

SUMMARY: This amends HHS’s
Department-wide grants administration
regulation to implement a recent
revision by the Office of Management
and Budget (OMB) of the audit .
standards for governmental recipients of
Federal grants and subgrants—
‘Attachment P to OMB Clrcular No. A-
102.

EFFECTIVE DATE: May 27, 1980.

FOR FURTHER INFORMATION CONTACT:
Matthias Lasker, Department of Health
and Human Services, Room 513D,
Hubert H. Humphrey Building, 200
Independence Avenue, SW.,
Washington, D.C. 20201, 202-245-7565.
SUPPLEMENTARY INFORMATION: On
October 22, 1979, OMB revised its audit
standards for States, local governments,
and Indian tribal governments under
Federal grants and subgrants. The
standards formerly appeared in
Attachment G, paragraph 2h of OMB
Circular No. A-102; they are now
located in a new Attachment P,
published at 44 FR 60958, 10/22/77.

OMB had previously circulated the
proposed revision to interest groups

- representing governments, to Federal

agencies, and to professional
associations. OMB also published the
proposed revision in the Federal
Register (44 FR 40624-5, 7/11/79).

The most significant changes in the
audit standards are:

1. OMB has clarified its intent that
audits be conducted on an organization-
wide basis rather than a grant-by-grant
basis.

2. As part of the organization-wide
audit concept, the new standards
prohibit any Federal program from
imposing program specific audit
guidelines unless they are approved by
OMB.

3. To insure that audits are acceptable
to all Federal granting agencies, the new
standards establish a cognizant agency
system for Federal review of audits.

4. The new standards set forth, in
more detail, the prescribed coverage of
audits and questions to be answered.

Until now HHS has implemented the
audit standards of OMB Circular No. A~
102 (governing grants and subgrants to
governments) and the audit standards of
OMB Circular No. A~110 (governing
grants and subgrants to institutions of

“higher education, hospitals, and private

nonprofit organizations) by
paraphrasing and combining the text of
the two standards. Now, because of the
differences between the standards,
these amendments simply reference and
require compliance with the particular

- requirements of each OMB circular,

OTHER INFORMATION: These
amendments merely require HHS
components and HHS grantees and
subgrantees to comply with already
existing Government-wide policies. For
this reason, notice of proposed
rulemaking and delay in effective date
are considered unnecessary. These
amendments are therefore effective on

. May 27, 1980.

Note.—The Department of Health and
Human Services has determined that this
document does not contain a major proposal
requiring preparation of a Regulatory
Analysis under Executive Order 12044,

Dated: May 20, 1980.

Patricia Roberts Harris,
Secretary of Health and Human Services.

Subpart H of 45 CFR Part 74 is
amended as follows:

Subpart H—Standards for Grantee and
Subgrantee Financial Management
‘Systems and Audits

1. The name of Subpart H is changad
to “Standards for Grantee and
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Subgrantee Financial Management
Systems-and Audits.”

2. Section 74.60 is revised to read as
follows:

§74.60 Scope of subpart.

(a) This subpart contains standards
for financial management systems and
non-Federal audits of recipients.

(b) Awarding parties may not impose
on recipients additional financial
management standards or requirements
concerning non-Federal audits. They
may, however, provide recipients with
suggestions and assistance on these
subjects.

3. Section 74.61 is amended by
changing the section heading and by
revising paragraph (h), as follows:

§74.61 Financial management standards.
(b} Audit resolution. Each recipient
shall follow a systematic method to
assure timely and appropriate resolution
of audit findings and recommendations.
4. A new § 74.62 is added to Subpart
H, as follows:

§74.62 Non-Federal audits. -

(a) Governmental recipients.
Recipients that are governments shall
comply with the regirements concerning
non-Federal audits in OMB Circular No.
A-102, including any amendments to
those requirements published in the
Federal Register by OMB.!

(b) All other recipients. Recipients
that are not governments shall comply
with the requirements concerning non-
Federal audits in OMB Circular No. A-
110, including any amendments to those
requirements published in the Federal
Register by OMB.?

[FR Doc. 80-16020 Filed 5-23~80; 8:45 am])
BILLING CODE 4110-12-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22

Reflecting the Availability of Land
Mobile Channels in the 450-512 MHz
Band in 13 Urbanized Areas of the
United States; Order Setting Date for
Filing Formal Agreements

AGENCY: Federal Communications
Commission.

ACTION: Requests for time extension for
filing formal agreements declared moat.
SUMMARY: The Federal Communications
Commission (Commission) has
previously amended its regulations to
reflect the availability of land mobile
channels in the 450-512 MHz band.
Applicants who have requested use of

" these channels must coordinate and/or

submit to the Commission formal
agreements indicating the technical
method by which their systems will
operate. The Commission, in
Memorandum Opinion and Order (FCC
80-152) released April 23, 1980,
established a “coordination period" of
60 days for all parties to submit copies
of formal agreements, This order notifies
all parties that pending requests for
extension of time to file agreements are
moot.

DATES: Agreements must be finalized
and filed by August 1, 1980.
ADDRESSES: Federal Communications
Commission, 1919 M Street, NW,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
John J. Silva, Mobile Services Division,
Common Carrier Bureau, Washington,
DC 20554, (202) 632-6450,

Order

Adopted May 14, 1980.
Released May 16, 1980.

In the matter of Amendment of Part 21
(now Part 22) of the rules to reflect the
availability of land mobile channels in
the 450-512 MHz band in 13 urbanized
areas of the United States, CC Docket
No. 21039.

1. Before the Chief, Mobile Services
Division, are motions for extension of
time filed by applicants who have
requested use of channels in the 450-512
MHz band. The extensions of time are
required to allow parties to coordinate
and submit to the Commission formal
agreements indicating the technical
method by which their systems will
operate.

2.In paragraph 47 of the Commission
Memorandum Opinion and Order (FCC
80-152) released April 23, 1980 (45 FR
29023, 29028, May 1, 1980), the
Commission established a “coordination
period" which imposed a 60 day
deadline for all parties to submit
whatever agreements they may have
reached.?

3. The deadline now established for
parties to reach an agreement is August
1, 1980.2 Because the Commission has
already extended the time to file
agreements, all individual requests for
extension of time are moot.

4. Accordingly, copies of formal
agreements must be filed with this
Commission, as an amendment to the
application, on or before August 1, 1980.
A copy of the agreement should be
submitted for each application on file

LThis coordination period applies only to those
parties who filed during the initial 60-day filing
period.

*The 60-day coordination period will commence
on the effective date of MO&O FCC 80~152 (June 2,
1960),

and must be signed by all parties who
have agreed to the particular method of
operation.

Sheldon M. Guitmann,

Chief, Mobile Services Division, Common
Carrier Bureau. ’
{FR Doc. 80-16015 Filed 5-23-80; 8:45 am]

BILLING COOE 6712-01-M

DEPARTMENT OF TRANSPORTATION

Research and Speclal Programs
Administration

49 CFR Parts 171, 175

[Docket No. HM~168; Amdt. Nos. 171-55;
175-15]

Hazardous Materials Aboard Aircraft

AGENCY: Materials Transportation
Bureau (MTB), Research and Special
Programs Administration, Department of
Transportation.

ACTION: Final rule.

SUMMARY: This final rule amends’certain
regulations pertaining to the
transportation of hazardous materials
aboard aircraft. Specific changes are (1)
a restatement of § 175.5 pertaining to the
applicability of Part 175 by removing the
reference to “civil” aircraft and adding
an exception for government-owned
aircraft and, with certain limitations,
aircraft operated on behalf of a
government; (2) a revision to the
exception in § 175.5, for aircraft of
United States registry under lease to
and operated by foreign nationals
outside the United States; (3) the -
adoption of a new § 175.31 to require the
reporting of certain discrepancies in
hazardous materials shipments detected
following the acceptance of shipments
for transportation aboard aircraft; and
(4) a revision of § 175.85 to provide
clarification of the term “accessible”
and to exclude certain classes of
materials from the accessibility
requirements of the section.

EFFECTIVE DATE: October 1, 1980.

FOR FURTHER INFORMATION CONTACT:
Edward T. Mazzullo, Office of
Hazardous Materials Regulation,
Materials Transportation Bureau,
Research and Special Programs
Administration, U.S. Department of
Transportation, Washington, D.C. 20590,
(202) 426-2075.

SUPPLEMENTARY INFORMATION: On
December 11, 1978, the MTB published a
notice of proposed rulemaking (Docket
HM-168, Notice 78-13; 43 FR 57928)
which addressed four issues involving
the transportation of hazardous
materials aboard aircraft. The MTB's
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actions and significant public comments
concerning the proposals contained in
the Notice are discussed in the following
paragraphs.

Applicability of Part 175, There has,
been much confusion concerning the
applicability of the Hazardous Materials
Regulations (HMR) to nongovernment- -
owned aircraft which are “used
exclusively” by a government. In order
to lessen the possibility of
noncompliance due to any
misunderstanding, the MTB has

" determined that it is necessary to clarify
the applicability of the HMR in this
area. This amendment prescribes the
requirements which define exclusive
direction and control (by a government)
of nongovernment-owned aircraft to
provide a clear distinction between the
applicability and inapplicability of
regulations issued under the Hazardous
Materials Transportation Act, (HMTA)
(49 U.S.C. 1801 et seg.).

The proposal contained in Notice 78—
13 has been adopted with certain
revisions. The changes include a
shortening of the prescribed minimum
lease period from 180 days to 90 days
and an editorial revision of § 175.5 for
the purpose of clarity.

The proposal to delete the word
“civil” from Appendix B of Part 107 was
handled in the final rule to Docket.
HM-166B (45 FR 13087: February 28,
1980).

Four comments submitted by certain
Federal agencies criticized the proposal
to require that aircraft be chartered or -
leased for a minimum of 180 days as a
condition of exclusive use. Two of the
commenters requested periods of 30
days or 60 days on the premise that the
shorter periods are more in keeping with
their current utilization of leased
aircraft. Upon review of submitted data
concerning aircraft utilization, the MTB
has reduced the minimum lease period
to 90 days. It is believed that this change
will cover the majority of these
government leasing-arrangements, thus
-easing the burden of compliance on the
ageneies involved. It is the MTB's
opinion that a stipulated leased period
of less than 90 days would be
inconsistent with the intent of this
rulemaking action.

Two of the critical commenters
suggested that any minimum lease
period is unacceptable. One suggested
that any shipment accompanied by a
government courier or custodian should
be excepted from the HMR. The MTB
disagrees with this suggestion. The
accompaniment of a shipment by a
government representative is, of itself,
irrelevant with regard to determining the
applicability of the HMR to the -
shipment. The other commenter
contended that the operations of a

government agency are not in commerce

and hence not subject to the HMR. The
MTB disagrees with this contention. For
transportation by aircraft, a
government's hazardous materials
shipments are subject to the HMR (1)
when the government uses aircraft (civil
or private) for commercial purposes (as
in the case of certain foreign airlines
which operate'within the United States
and are owned by foreign governments);
and (2) when a government uses a
nongovernment-owned aircraft which is
not established as being under its
exclusive direction and control.

One commenter suggested that
provision be made to except
government-owned, contractor-operated
aircraft from compliance with the HMR.
The MTB does not believe it necessary
to incorporate the suggested provision. If
government-owned aircraft are operated
exclusively within the government’s
own sphere of activities for non-
commercial purposes, regulations issued
under the HMTA do not apply to such
operations. Non-commercial operations
are conducted by certain Federal, state
and local government agencies and by
government subdivisions such as state
universities..

Aircraft Leased to Foreign Nationals.
This action is taken in recognition of an
obligation of the United States under the
Chicago Convention. Chapter 3.5, Annex
6, Part 1 of the Convention provides that
explosives and other dangerous articles,

. except where necessary for operation,

navigation or safety of an aircraft, may
only be carried if their carriage is
approved by the aircraft's state {nation)
of registry and they are in conformance
with the regulations of that state. )

Prior to this amendment, Part 175 did
not apply to aircraft of United States
registry which were under lease to and
operated by foreign nationals outside
the United States. Historically, the
exception was included in the
regulations in recognition of the
difficulty the U.S. Federal Aviation
Administration has had in obtaining
compliance with Part 175, and other
parts of the HMR which are
incorporated by reference in Part 175, in
those operations. Unfortunately, the
language of the exception did not
include a requirement that an equivalent
body of regulations must be complied
with in lieu of Part 175 to insure that
United States obligations under Annex 6
of the Chicago Convention would be

- met. Determinations of equivalency pose

significant problems due to differing - -
requirements. Moreover, there could be
many instances where insufficient time
would be available in a leasing
transaction to compare the HMR with

the requirements and prohibitions of
another state.

To remedy the situation, the exception
in § 175.5 has been revised to stipulate
that the HMR do not apply to United
States registered aircraft under lease to
and operated by foreign nationals
outside the United States if (1)
hazardous materials are carried in
accordance with the pertinent
regulations of the state of the foreign
operator, and (2) the materials are not
forbidden aboard aircraft by § 172.101.
The amendment on this subject
represents a substantial revision of the
proposal contained in Notice 768-13

- which would have required full

compliance with the HMR by foreign
operators. The revision is based on the
merits of several comments to the
docket which addressed the inability of
foreign operators to comply with
requirements of the HMR. Commenters
contended that, in many instances,
compliance with the HMR would place
them in conflict with national or
international regulations applicable to
the operations of foreign operators.
Further, they contended that it would be
difficult, if not impaossible, to obtain
compliance with the HMR by foreign
shippers offering hazardous materials
for shipment totally outside the United
States. The MTB believes these
comments have merit and the revision
which has been adopted alleviates these
difficulties while satisfying United
States obligations undet the Chicago
Convention. 4
While the MTB has no assurance tha
the regulations of the nation of a foreign
operator will always achieve a level of
safety equivalent to that provided by the

- HMR, it believes the amendment to be

the best and most practical solution to
the problem. Several comments
addressed the difficulty of enforcing any
requirement which would apply to
foreign operators. Enforcement could,
admittedly, be difficult in some
instances. However, the requirement is
considered necessary and there are
means available to the FAA for legal
recourse against U.S, lessors, foreign
operators, and their agents. Since many
of the materials prohibited for air
transportation by the HMR are also
banned by other governments, it is not
anticipated that there will be significant
problems involving non-compliance with
the prohibitions. It is also anticipated
that U.S. lessors may desire to stipulitte
compliance with the new provision as
part of their leasing agreements.

It should be noted that the
International Civil Aviation
Organization is presently drafting & new
Annex entitled "“Safe Transport of
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Dangerous Goods by Air” and that this
Annex will be considered by the MTB
when it is issued. It is anticipated that
§ 175.5 will require further amendment
at that time.

Reports of Discrepancies. This
requirement is based on a petition from
the Air Line Pilots Association {[ALPA),
and a similar proposal contained in
National Transportation Safety Board
(NTSB) Safety Recommendation A~74—
26, to require that an aircraft operator
report each instance a package offered

.to the operator for fransport by air is
discovered not in compliance with the
HMR. The proposal contained in Notice
78-13 has been adopted with certain
revisions.

The NTSB, in its comments on Docket
HM-168, contended “* * * that none of
the MTB's actions to date have
corrected the deficiency in the existing
system which permits a shipper to seek
acceptdnce of a shipment by other
carriers once it has been refused by a
carrier because of noncompliance with
Federal standards.” The NTSB further
stated “The Safety Board urges the MTB
to take action to insure that carriers are
required to hold a shipment and its

- papers until the FAA is notified and the
shipment is corrected.” Although the
MTB agrees with the spirit of this
recommendation, the HMTA does not
grant the MTB authority to confer upon
private individuals {aircraft operators
and carriers) the authority to confiscate
(in effect) the property of another
individual based on presumed, though
not proven, noncompliance with the
HMR.

In addition to what the MTB considers
to be legal impediments to this
recommendation, there are practical
impediments as well. It would be
extremely difficult for FAA enforcement
personnel to deal with discrepancy
notifications involving potential
shipments prior to their acceptance by
aircraft operators. A shipment
containing a hazardous material must be
offered to the carrier in accordance with
the regulations. An offering occurs when
(1) the package is presented, (2) the
shipping paper is presented, (3) the
certification is executed, and {4) the
transfer of the package and shipping
paper is completed with no further
exchange (written or verbal) between
the shipper and aircraft operator, as
usually evidenced by the departure of
the shipper. At this point, it is clear that
the operator has accepted the shipment
and the shipper has removed himself
from a final opportunity to take
corrective action that would preclude a
violation of the HMR relative to
transportation of hazardous materials -

aboard aircraft. Absent a clear showing
that the package was offered for
transportation as illustrated above, the
MTB doubts that an effective
enforcement action could be taken
against persons who appear at airline
cargo terminals seeking to ship
packages of hazardous materials.

Based on impediments to
implementation of a more
comprehensive reporting requirement,
the requirement which has been adopted
limits required reporting to shipment
discrepancies which are discovered
subsequent to acceptance of the
shipment for transportation and limits
“reportable” discrepancies to those
discrepancies which are not detectable
as a result of proper examination by a
person accepting the shipment under the
acceptance criteria of § 175.30,

This notification requirement will
facilitate the timely investigation by
FAA personnel of shipment
discrepancies involving situations where
inside containers do not meet prescribed
packaging or quantity limitation
requirements and where packages or
baggage are found to contain hazardous
materials after having been offered and
accepted as other than hazardous
materials,

Accessibility. The purpose of this
change is to define the term "accessible"”
as used in § 175.85({b) and to except
certain materials from accessibility
requirements, The definition is
considered necessary because there has
been confusion in the past over the
meaning of the term *accessible.”
Certain materials have been excepted
from accessibility requirements because
they pose no significant risks to the
structural integrity of an aircraft and
may be safer to carry in inaccessible
locations that are not in proximity to
crewmembers.

The proposal contained in Notice 78—
13 has been adopted with revisions, It
should be noted that radioactive
materials were excepted from
accessibility requirements prior to this
amendment in Docket HM-168,
Amendment 175-11 (45 FR 6946)
published on January 31, 1980. The
reasons for this action are explained in
the preamble to Amendment 175-11

The types of materials which are
excepted from accessibility
requirements have been expanded to
include not only radioactive, poison B
and irritating materials but also etiologic
agents, The change is based on the
merits of comments by ALPA to the
effect that infectious, disease producing
agents should be carried as far away
from the flight crew as possible. The
MTB has revised the proposed exception
to permit packages suitable for

passenger-carrying aircraft to be
transported inaccessibly on cargo-only
aircraft in quantities exceeding the
quantity limitation (50 Ib. net weight per
inaccessible cargo compartment or
freight container) imposed by

§ 175.75(a)(2). Without this provision
packages conlaining quantities
permitted on passenger-carrying aircraft
would be subject to more restrictive
location requirements on cargo-only
aircraft than packages of identical
materials containing larger, cargo-only
aircraft, quantities.

The exception from accessibility
requirements provided for small, single
pilot, cargo-only aircraft being used
where other means of transportation are
impracticable or not available has been
retained in this amendment but has
been relocated from paragraph (b} to
paragraph (c) in § 175.85.

Based on the merits of comments by
an aircraft operator in Alaska, an
additional exception from the
accessibility requirements of § 175.85(b)
has been provided. This exception
applies to cargo-only aircraft being
operated where other means of
transportation are impracticable or not
available and will permit operators of
such aircraft to deviate from
accessibility requirements to the extent
that they may use alternate cargo
stowage procedures where such
procedures are reviewed prior to
implementation and approved in writing
by an appropriate FAA field office. The
exception addresses those situations in
which large packages are carried in
quantities necessitating the stowage of
some of the packages in locations on the
aircraft where they cannot be readily
handled and separated from other cargo
during flight, such as when aircraft loads
of 55 gallon drums of hazardous
materials are carried.

The above-mentioned changes have
necessitated a format revision of
§ 175.85. Paragraph (b) now contains
only the requirement that cargo be
carried accessibly. Former paragraph {c)
has been redesignated paragraph (f} and
a new paragraph (¢} has been added
which contains certain exceptions to the
requirements of §§ 175.85(b) and
175.75(a).

Comments to the docket indicated
some misunderstanding of the
accessibility requirements. First, this
final rule is a clarification, rather than a
signilicant revision, of accessibility
requirements. The MTB has never
considered it acceptable to load
materials acceptable only for cargo-only
aircraft in inaccessible locations on
aircraft such as inaccessible cargo
compartments, inaccessible freight
containers or, for packages located in
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accessible cargo compartments, in’
locations making them inaccessible.

Second, this final rule does not preclude -

the use of either pallets or freight
containers. Pallets may be used, within

the context of § 175.85(b), if at least one _

side or end of each palletized package
containing hazardous matérials is
visible and it.is possible to handle and
separate packages during flight, if
necessary.

In order to render palletlzed packages
visible and separable, it may not be
feasible to load pallets to full capacity.-
However, lost pallet capacity may be
minimized by leaving open areas in the
middle of pallets so that interior
packages are rendered visible, or by
using packages of other than hazardous
materials as interior packages on

- pallets.

With regard to freight contamers. such
containers may be used within the
context of § 175.85(b), if the containers
are loaded in a manner that permits
inspection of their contents during flight,
and if each package of hazardous
materials contained therein is loaded
accessibly, that is, it can be seen,

- handled and separated from other cargo
" during flight. By the same token,

nonstructural containers and insulating
or padding materials are not precluded _
from use as long as covered packages
can be readily inspected, handled and
separated from other cargo during flight.

One commenter has suggested that a
definition of "“accessible” proposed in
the ICAO Annex 18 entitled “Safe
Transport in Dangerous Goods by Air”
be made part of the HMR. The MTB will
give consideration to Annex 18 in its
entirety at a future date. Because of this,
and because of differences between the
ICAO proposed definition and the
'’ definition proposed in Notice 78-13, a
verbatim adoption of the ICAO
definition would not be appropriate at
this time.

In consideration of the foregoing,
Parts 171 and 175 of Title 49 are
amended as follows

PART.171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

' §171.8 [Amended]

1. Section 171.8 is amended by
deleting the definitions for “Civil
aircraft” and “Public aircraft.”

PART 175—CARRIAGE BY AIRCRAFT

2. Section 175.1 is rev1sed to read as
follows:

§ 175.1 Purpose and scope.

This part prescribes requirements, in
addition to those contained in Parts-171,
172 and 173 of this subchapter,

applicable to aircraft operators
transporting hazardous materials
aboard (including attached to or
suspended from) aircraft.

3. Section 175.5 is rewsed to read as
follows:

§ 175.5 Applicability.

{a) This part applies to the acceptance
. for transportation, loading and
transportation of hazardous materials in
any aircraft in the United States and in
aircraft of United States registry
anywhere in air commerce. This part
does not apply to—
. (1) Aircraft owned and operated by a
government when not engaged in
carrying persons or property for
commercial purposes;

(2) Aircraft which are not owned by a
government nor engaged in carrying
persons or property for commercial
purpases but which are under the
exclusive direction and control of a
government for a period of not less than
90 days as specified in a written
contract or lease. An aircraft is under
the exclusive direction and control of a
government when'the government
exercises responsibility for—

(i) Approving crew members and
deten?.lmng that they are qualified to
operate the aircraft;

(ii) Determining the airworthiness and
directing maintenance of the aircraft;
and -

(luIDlspatchmg the aircraft, including
the times of departure, airports to be
used, and type and amount of cargo to

. be carried;

(3) Aircraft of United States registry .
under; Jease to and operated by foreign
natignals putside the United States if—

(i) Hazardous materials forbidden
aboard aircraft by § 172.101 of this
subchapter are not carried on the
aircraft; and

(ii) Other hazardous materials are
carried in accordance with the
regulations of the State (nation) of the
aircraft operator.

4. Section 175.31 is added to read as
follows: ,

§ 175.31 Reports of-discrepancies.

(a)Each person who discovers a
discrepancy, as defined in paragraph (b)
of this section, relative to the shipment
of 'a hazardous material following its
acceptance for transportation aboard an

¢ aircraft shall, as soon as practicable,
notify the nearest FAA Air
Transportaticn Security Field Office by
telephone and shall provide the
following information:

(1) Name and telephdne number of the
person reporting the discrepancy.

{2) Name of the aircraft operator.

(3) Specific location of the shipment
concerned.

(4) Name of the shipper.

(5) Nature of discrepancy.

(b) Discrepancies which must be .
reported under paragraph (a) of this
section are those involving hazardous
materials which are improperly
described, certified, labeled, marked, or
packaged, in a manner not ascertainable
when accepted under the provisions of
§ 175.30(a) of this subchapter,
including—

(1) Package which are found to
contain hazardous materials—

(i) Other than as described or certifiad
on shipping papers;

(ii) in quantities exceeding authorized
limits;

. (iii) In inside containers which are not
authorized or have i improper closures;

(iv) In inside containers not oriented
as shown by package markmgs,

(v) With insufficient or improper
absorption materials, when required: or

(2) Packages or baggage which are-
found to contain hazardous materialg
subsequent to their being offered and
accepted as other than hazardous
materials,

5.In § 175.85, paragraph (b) is revised,
paragraph (c) is redesignated as
paragraph (f), and a new paragraph (c)
is added as follows:

§ 175.85 Cargo locatlons.
* * * * *

(b) Each person carrying a package
containing a hazardous material
acceptable only for cargo-on]y aircraft
shall carry the package in a location
accessible to a crewmember during
flight. To be considered accessible, tha
package must be loaded in such a
manner that it can be seen, handled, and
separated from other cargo during flight,

(c) Notwithstanding the provisions of
paragraph (b) of this section—

(1) When packages of the following
hazardous materials are carried on
cargo-only aircraft, they may be carried
in a location which is inaccessible to a
crewmember during flight and are not
subject to the weight limitation specified
in paragraph (a)(2) of § 175.75 of this
subchapter.

(i) Radioactive materials,

(ii) Poison B, liquids or solids (except
those labeled FLAMMABLE),

.

- (iii) Irritating materials, and

(iv) Etiologic agents.

{2) When packages of hazardous
materials acceptable for cargo-only or
passenger-carrying aircraft are carried
on cargo-only aircraft where other
means of transportation are
impracticable or not available, packages
may+be carried in accordance with
procedures approved in writing by the
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FAA Air Transportation Security Field
Office responsible for the operator’s
overall aviation security program or the
FAA Air Transportation Security
Division in the region where the
operator is located.

{3) When packages of hazardous
materials acceptable for cargo-only or
passenger-carrying aircraft are carried
on small, single pilot, cargo-only aircraft
being used where other means of
transportation are impracticable or not

- available, they may be carried without
quantity limitation as specified in
§ 175.75 in a location that is not
accessible to the pilot if—

(i) No person other than the pilot, an
FAA inspector, the shipper or consignee
of the material or a representative of the
shipper or consignee so designated in
writing, or a person necessary for
handling the material is carried on the
aircraft;

(ii) The pilot is provided with written
instructions on characteristics and
proper handling of the materials; and

{iii) Whenever a change of pilots
occurs while the material is on board,
the new pilot is briefed under a hand-to-
hand signature service provided by the

* operator of the aircraft.
(49 U.S.C. 1808, 1804, 1808; 49 CFR 1.53 and
App. A toPart1)

Note.—The Materials Transportation
Bureau has determined that this document
will not result in a major economic impact
under the terms of Executive Order 12044 and
DOT implementing procedures (44 FR 11034)
nor require an environmental impact
statement under the National Environmental
Policy Act (49 U.S.C. 4321 et seq.). A
regulatory evaluation is available for review
in the docket.

Issued in Washington, D.C., on May 15,
1980.

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. 80-01; Notice 2]

New Pneumatic Tires for Passenger

Cars; Federal Motor Vehicle Safety
Standards

AGENCY: National Highway Traffic
Safety Administration, Department of
Transportation.

AcTION: Final rule.

SUMMARY: Pursuant to petitions by the
Rubber Manufacturers Assogiation
{RMA) and the European Tyre and Rim
Technical Organization (ETRTO), this
notice amends Federal Motor Vehicle
Safety Standard No. 109, New
Pneumatic Tires—Passenger Cars, by
adding certain tire size designations to
Appendix A of that Standard. This
notice also corrects a typographical
error made by RMA concerning the test
‘rim width for a tire size. This
amendment permits the introduction
into interstate commerce of the new tire
sizes.
EFFECTIVE DATE: June 286, 1980, if
objections are not received before that

date.
ADDRESS: Comments should refer to

Docket No. 80-01 and be submitted to
Docket Section, Room 5108, 400 Seventh
Street, SW.,, Washington, D.C. 20590.
(Docket hours are 8 a.m. to 4 p.m.).
FOR FURTHER INFORMATION CONTACT:
John Diehl, Office of Automotive
Ratings, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, D.C. 20590
(202-426-1714).

SUPPLEMENTARY INFORMATION:
According to agency practice, the
National Highway Traffic Safety
Administration (NHTSA) responds to

1968, and amended at 36 FR 8298; May 4,
1971, 36 FR 13601; July 22,1971, and 39
FR 28990; August 13, 1974. These
guidelines provide that these final rules
become effective 30 days after their date
of publication in the Federal Register if
no comments objecting to them are
received by NHTSA during this 30 day
period. If objections are received,
regular rulemaking procedures for
issuing and amending motor vehicle
safety standards are initiated.

On Pebruary 19, 1980, ETRTO
petitioned for the addition of two new
tire sizes to an existing table within
Table I of Appendix A of Standard No.
109. On March 11, 1980, RMA petitioned
for the addition of a new tire size to an
existing table. Additionally, on February
20, 1980, RMA filed a petition stating
that there was a typographical error in
data they have previously submitted to
this agency, and asked that the error be
corrected.

The basis for accepting or denying
requests to add new tire size
designations are set forth in the
introductory guidelines to Appendix A.
Briefly, the tests are the appropriateness
of the information submitted for
inclusion in the tire tables of the
requested tire sizes. The three new tire
size designations requested to be added
to Standard No. 109 appear to meet
these criteria. Accordingly, the RMA
and ETRTO petitions are granted, and
three new tire sizes are added to Table I
of Appendix A of the Standard pursuant
to the abbreviated rulemaking
procedures. Additionally, the RMA
request to correct a typographical error
by that organization in its prior
submission is granted, and the
correction is made.

In consideration of the foregoing, 49
CFR 571.109 is amended as specified
below, subject to the 30-day comment

L. D. Santman P p PR
d etitions for adding new tire sizes to : :
Director, Materials Transportation Bureau. 'II)‘able Iof App endigx A of Standard No. period outlined below.
109 by quarterly issuing final rules under §571.109 New pneumatic tires—
Doc. Filed 5-23-80; &: " .
?mmmg,m i an abbreviated rulemaking procedure passenger cars [appendix amended]
- for expediting such routine amendment, 1. Tables I-DD and I-LL are amended
- Guidelines for this procedure were by adding the following new tire size
- published at 33 FR 14964; October 5, designations and corresponding values:
Table I-DD.—Twxe Load Ratings, Test Rims, Minimum Size Faclors, and Saction Y¥idths for “55 Senes"’ Radial Ply .
Maximum tire Joads (pounds) at various cold inflalion pressures (pounds per squars inch) Test Minkmun Section
Tire size? designation rn: ae width?
6 18 20 22 24 28 28 20 32 36 38 40  widh fackr (nches)
foches) fnches)
195/56R15 685 730 775 615 855 895 §35 970 1005 1040 1075 1110 1,140 6 08 751
275/55R15 1260 1350 1430 1500 1,580 1850 1,720 1,790 1860 1920 1960 2040 2,100 8 3119 1056

"maleuer“H".“S"a“meMidMﬁawspodﬁdhmmwbﬂ’n‘
2 Actual section width and overall width shall not exceed the specified section width by more than 7 percent.

»
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Table I-LL.—7ire Load Rating, Test Rims, Minimum Size Factors and Section Widths for T/80 Series 60 Ib/in? Tires

- Maximum tire loads (pounds at 60 Ib/in® cold inﬂats'oe pressure) Test rim Minimum  Section
Tire size ! designation width shzo factor widih
—_ - —_ — - — - —_ -— (inches) (inchos} (inchos)
. " 60 inz.
T105/80D13 I 4 23.78 457
1,036 Ibs.
1The letters “D" for diagonal and “B" for bias belted may be used in place of the “R.”
2Actual section width and overall width shall not exceed the specified width by mora than the amount specified in §4.2.2.2.
2. Table I-KK is amended, with the following values substituted for the P195/60R14 tire size:
* Table I-KK.—T7ire Load Rating, Test Rims, Minimum Size Factors and Section Widths for P/60 Series ISO Type Tires
’ tire loads (kilog ) at various cold inflation pressures (kPa) Test im Minimum  Section?
Tiro size * designation width sizo facfor width
120 140 160 180 - 200 220 240 260 280 (inches) (mm) {mm)
P195/60R14 .covecensemssmssessassssssrnsnssasne 365 395 420 T 445 470 495 515 540 560 5% e 196

tThe letters “'D" for diagonal and “B" for bias belted may be used in place of the “R."

2 Actual section width and overall width shall not exceed the specified width by more than the amount specified in §4.222,

Interested persons are invited to
submit comments on these additions.
Comments must be limited so as not to
exceed 15 pages in length. Necessary
attachments may be appended without
regatd to the 15 page limit. This
limitation is intended to encourage

- commenters to detail their primary -
comments in a concise fashion. Those
persons desiring to be notified upon
receipt of their comments in the rules
docket should enclose a self-addressed,
stamped postcard in the envelope with
their comments. Upon receiving the -

comments, the docket supervisor w111
return the postcard-by mail.

The agency has reviewed the impacts .’

of this rule, and determined that

permitting the introduction of these tire _

sizes will benefit those manufacturers
desiring to produce the sizes and will
have no effect on those manufacturers
who do not. The public will be-
minimally affected by this rule.
Accordingly, NHTSA has determined
that thisis not a mgmﬁcant regulation
within the meaning of Executive Order
12044.

The program official and attorney
responsible for the development of this
rule are John Diehl and Stephen Kratzke,
respectively. .
(Secs. 103, 119, 201, and 202, Pub. L. 89-503, 60
Stat. 718 (15 U.S.C. 1392, 1407, 1421, and
1422); delegations of authority at 49 CFR 1.50
and 49 CFR 501.8) :

Issued on May 19, 1980, *
Carl Nash,

Acting Associate Administralor for
Rulemaking.

{FR Doc. 80-15826 Filed 5-23-50: 8:45 am]
BILLING CODE 4910-59-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance -of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 274
[Amdt. No. 171]

Food Stamp Program—Food Stamp

Issuance and Participation Reporting

System

AGENCY: Food and Nutrition Service,
~USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rulemaking
changes the State reporting of food
stamp issuance and participation data to
improve control over the obligation of
food stamp appropriations. The changes
also reduce the Federal reporting burden
on States. The proposal introduces a
new Form FNS-388, State Coupon
Issuance and Participation Estimates,
and revises and reduces the reporting
requirements for the Form FNS-256,
Project Area Participatioh and Coupon
Issuance. The Department anticipates
that the changes will improve the
current reporting systems and provide
for more effective fiscal controls through
more timely State reports.

DATE: Comments must be received on or
befare July 28, 1980, in order to be
assured of consideration. After
reviewing all comments, we will publish
final regulations.

ADDRESS: Comments should be
submitted to: Alberta C. Frost, Deputy
Administrator for Family Nutrition
Programs, Food and Nutrition Service,

" USDA, Washington, D.C. 20250. All
written comments will be open to public
inspection at the offices of the Food and
Nutrition Service during regular
business hours {8:30 a.m. to 5:00 p.m.,
Monday through Friday) at Room 678,
500 12th Street SW., Washington, D.C.
FOR FURTHER INFORMATION CONTACT:
Susan McAndrew, Chief, Program
Standards Branch, Program
Development Division, Food and
Nutfrition Service, Washington, D.C.

20250. Phone {202) 447-6535. The Draft
Impact Statement describing the options
considered in developing this proposed
rule and the impact of implementing
each option is available on request from
the above named individual,
SUPPLEMENTARY INFORMATION: This
proposed action has been reviewed
under USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044, and
has been classified “'not significant™.

Introduction

The Department is proposing to revise
its present systems for reporting food
stamp issuance and program
participation data by States. These
changes are being made to improve the
timeliness and accuracy of issuance and
participation data used in: {1) Measuring
the use and availability of food stamp
bonus funds; (2) making decisions
regarding benefit reductions which may
be required to avoid incurring
obligations in excess of appropriations;
and (3] reporting nationwide program
obligations and participation to
Congress and the general public.

The Secretary's decision as to
whether or not program benefits must be
reduced to keep program spending
within the amounts appropriated is
based on reported actual coupon
issuance plus projected issuance for the
remainder of the fiscal year. Section 18
of the Food Stamp Act of 1977 (as
amended, P.L. 96-58, 93 Stat. 389, Aug.
14, 1979), requires the Department to
submit to the House and Senate
Agriculture committees by the 15th of
each month a report of the best
estirtates of the second preceding
month's expenditures and whether there
is reason to believe that reductions in
future allotments will be necessary. The
timeliness and accuracy of the data
available to the Secretary when
submitting this report will have a direct
effect upon this decision.

In fiscal year 1979, the real possibility
of a benefit reduction existed until
supplemental funding was provided. The
Department faces a larger potential
funding shortage this fiscal year. The
proposed system of reporting will
provide the Department with a
documented, timely and consistent basis
for recording and reporting food stamp
obligations and an improved process for
projecting future obligations. The new
reporting processes are essential to

support actions to avoid overobligation
of available appropriations while at the
same time permitting any reduction to
be tailored as closely as possible within
funds available.

Task Force Involvement

Prior to preparing this regulatory
proposal, the Department established a
task force consisting of Federal and
State personnel.

The task force analysis,
recommendations and pilot test results
have served as the foundation for the
proposed regulations. Ten State
agencies, all FNS Regional Offices, the

"FNS National Office and the

Department’s Office of Budget, Planning
and Evaluation were represented on the
task force. The States selected for
participation were chosen because of
their diverse size, the variety of coupon
issuance systems which they represent
and the variety of organizational
approaches to program administration
they use. The task force further solicited
comments from other State agencies and
members of the American Public
Welfare Association.

As aresult of a thorough review of
present reporting systems, the task force
concluded that current reports do not
provide the data needed ona
sufficiently timely basis. The FNS-250,
Food Stamp Accountability Report and
the FNS-256, Project Area Participation
and Coupon Issuance report provide
actual value of coupons issued and
participation. These reports are due to
FNS 45 days after the report month, and
experience has demonstrated that many
States need 45 days to provide the
reports. Also, since approximately 9,000
reporting points submit these reports,
collection and processing of all reports
requires additional time in the Food and
Nutrition Service. The existing reporting
systems do not provide financial and
participation data on a sufficiently
limely basis to meet Office of

.Management and Budget and

Congressional reporting requirements.
Proposed FNS-388

In order to obtain the more timely
data necessary to meet the requirements
of the Food Stamp Act Amendments of
1979 (Pub. L. 96-58), the Department
proposes a new monthly Form FNS-388,
State Coupon Issuance and Participation
Estimates. The FNS-388 would provide
State level coupon issuance and
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participation estimates for the current
month and revised estimates for the
preceding month. (A copy of this report
is attached for comment).

The proposed FNS-388 reporting
process would provide FNS with timely
issuarice and participation data in order
to estimate fiscal year-to-date issuance
and participation to be used in making
the decision on benefit reduttions. State
agencies would telephone the FNS-388
Report data to the Regional Office no
later than the close of business on the
19th of each month. The Regional Office
would in turn, telecopy or telephone the
data to the National Office no later than
close of business on the 20th. The State
agency would follow-up the telephone
call with a hard copy of the report.
Regional Offices would also follow-up
the telecopied or telephoned data with a
hard copy report reconciled to the State
hard copy reports.

This process provides FNS with an
estimate of the issuance and
participation from every State by the
20th of the month for that month. FNS
will use these estimates and the actual
issuance and participation data from the
FNS-250 and FNS-256 Reports,
respectively, to arrive at nationwide,
fiscal year-to-date issuance and
participation estimates by
approximately the 25th of the month.
Finally, FNS would use these
nationwide, fiscal year-to-date
estimates of issuance and participation
in the process of demdmg whether a
beneflt reduction is required.

o "Ebtimation Procedures
+ States will be permitted to

7individually choose their best source of

; 'data and develap their.own estimation
- fprocedures based upon their coupon

issuance system and unique g
organizational structure within the
State.

The methodology developed by the
States would be reviewed by FNS to
assure that the methodology will .
provide the necessary data within .
established accuracy standards and -
required time frames.-

The purpo‘se for establishing accuracy
standards is to provide States with a
bench mark against which they can
measure their own performance based

*on established tolerance levels. The
accuracy standards will alert States to
the need for refining their methodologies

‘when the tolerance levels are exceeded.

The following guidelines were
recommended by the task force as
sources and methods of obtaining the
data required in the FNS-388 Report.

1. Current Month’s Estimated C'oupon
Issuance (Dollars)—

¢ States with automated ATP card

‘production systems should use ATP

production lists as of a certain date, e.g.,
the 15th of the current month, to obtain a
statewide estimate of the total dollar
value of all cards to be issued during
that month. The predicted card issuance
estimate should be adjusfed for
significant factors-(e.g., non-
partlcxpatlon and manual 1ssuance] to
arrive at estimated statewide coupon
issuance. For State supervised programs
with decentralized ADP systems, the
dollar value of the statewide ATP card
issuance estimate may be based on ATP
production data from a sampled number
of project areas.

* States with automated mail
issuance systems should use mail
issuance lists of total coupon issuance
as of a certain date and adjust the
statewide estimate for significant
factors (e.g., returned coupons) to obtain
a projected total coupon issuance
amount for the current month, For State
supervised programs, the statewide
coupon issuance estimate may be based
on data from a sample number of project
areas. o

 States with manual HIR, ATP card
production, or mail issuance system
should project current-month’s coupon
issuance based on coupon issuance data
from sampled project areas.

¢ States that have more than one type
of issuance system should choose the
method(s) described abhove which
provides the most accurate estimate.

2. Previous Month’s Estimated
Coupon Issuance (Dollars).—

"Recommended sources and methods of

obtaining the dollar estimate of previous
month’s coupon issuance are:

» States with automated ATP card
production systems should use actual
coupons issued based on coupon
inventory or issuance records States
might selectively sample reporting
points to obtain a sample estimate of
issuance which would then be projected

‘to the total state.

* States with automated ATP card
production systems could also use the
latest ATP production lists to obtain a

_statewide estimate of the total dollar

issuance value of all cards issued last -

“month. This estimate should be adjusted

for significant factors (e.g., non-
participation) to determine statewide
coupon issuance. For State supervised
programs with decentralized ADP
systems, States might selectively sample
project areas to project the dollar value
of statewide ATP card issuance data.

» States with automated or manual
mail issuance systems, manual ATP .
card production systems, or manual HIR
systems should use actual coupons
issued data based on coupon inventory

or issuance records. States might
selectively sample reporting points to
obtain a sample estimate of the dollar
value of issuance which would then be
projected to the total State.

* States that have more than one type

. of issuance system should use the

method(s) decribed above that provide
the most accurate estimate.

3. Current Month'’s Estimated Number
of Participating People.—~If the State
agency can estimate the number of
households and can also estimate the
average number of people per houshold
based on historical data, it can then
calculate number of people by
multiplying these two numbers. If the
State agency can estimate the average
dollar issuance per person based on
historical data, then it can calculate
number of people by dividing total
dollar issuance by average dollar
issuance per person.

4. Previous Month’s Estimated
Number of Participating People.—The
number of people who participated last
month can be calculated in the same
way that the current month’s estimate of
number of people is calculated. .

5. Current Month’s Estimated Number
of Participating Households.—For
States that use ATP card production
lists in estimating coupon issuance, the
number of households can be estimated
based on the number of ATP cards
issued. For States that use mail issuance
production lists to estimate coupon
issuance, the number of households
might be estimated based on the number

_of households in the list, For States that

use historical data to estimate dollar
issuance, historical data might be uged
to estimate number of households.

6. Previous Month's Estimated
Number of Participating Households.—
For States that use ATP card production
lists to estimate dollar issuance, the
number of ATP cards issted can be used
for estimating number of households,
For States that use coupon inventory or
issuance records, historical participation
data can be used for estimating the
number of households.

Since State systems vary, the
regulations do not mandate a particular
methodology. A State's estimation
methodology should be based on the
ability of the methodology chosen by the
State to produce timely and accurate
data on a consistent basis. States which
have participated in the pilot testing of
the FNS-388 report, as well as FNS
national and regional representatives,
will be available to assist other States in

-developing an effective estimation

methodology.
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Accuracy Standords

FNS proposes the following accuracy
standards (deviations of the estimates
from actuals) for the estimated issuance
and participation data on the FNS-388
Report for States’ use:

(1) Standard for “Current Month"
issuance and participation data.~—~The
current month statewide estimates for
the coupon issuance amount (in dollars})
and the participation figures (number of
households and number of people) shall
- be within + 4% of the actual amounts.

(2) Standard for “Last Month”
Issuance and participation data—The
last month statewide estimates for
coupon issuance and participation shall
be within =+ 2% of the actual amounts.

On a monthly basis, FNS will measure
the accuracy for coupon issuance by
comparing the FNS-388 to the
cumulative sum of line 19 from the FNS-
250 reports from all issuance agents in
the State. To measure the accuracy of
the participation data, FNS will rely on
the data available from the FNS-256
report.

Therefore, it will remain essential
even after the introduction of the FNS-
388 for timely and accurate reporting on
the FNS-250 and FNS-256 reports. Late
or inaccurate reports could cause a
State to be out of tolerance with that
month's accuracy standard for the FNS-
388. Experience with the pilot States
indicates that these accuracy standards
can be met within one or two months of
operating experience. However, FNS
would like comment on the
reasonableness of these standards. In
developing comments, keep in mind the
use to which the data will be put.
Suggestions as to alternative data
sources against which to measure the
accuracy of the FNS-388 would also be
of use.

Recommendations for State Autamated
Issuance Systems

FNS recognizes that the degree of
auntomation and design of issuance
systems varies from State to State.
When the pilot States were developing
their FNS-388 estimation procedures,
FNS encouraged them to develop
procedures that were most satisfactory
for their particular issuance systems. For
States that are currently modifying or
developing new automated systems,
FNS would like to present a design
recommendation for State agency
consideration. FNS believes that the
State’s implementation of this
recommendation would enhance the
State’s capabilities to provide more
accurate and timely FNS-388 estimates.
Immplementation of this recommendation
might also assist the States to better

manage and report on their food stamp
program. FNS recommends that States
include in their automated systems the
capability to capture, sum and report by
month on the amount of (1) issuance
dollars, (2) participating people, and (3)
participating households. To facilitate

FNS-388 reporting, the automated

system should be capable of capturing,
summing, and reporting these data
elements at the time the ATP cards or
mail issuance authorizations are printed
as well as after the full month's issuance
transactions have occurred. If the
States’ automated system cannot
capture and report on all three items,
then it should report issuance dollars
and either participating people or
participating households, preferably
participating people.

It is not expected that all automated
systems be designed to include the
totality of issuance authorizations
during the month. Many States may
supplement their automated systems
with manually-produced ATP cards or
other issuance authorizations at the
local level. Such activity typically
involves actions on new applications,
returns, replacements, and changes, etc.
The recommendation is not to design a
system to preclude these types of
supplementary activity which are
outside the system.

Rather, the design recommendation is
to simply have the capability to sum and
report on the activily within the system,
These totals will then have to be
adjusted manually, to account for
estimations of the volume of activity
occurring outside the system, to arrive at
the FNS-388 estimate of the current
month totals. It at least provides a
factual base for current month
adjustments for this manual activity,
rather than having to make that
adjustment to an estimated base
number.

States which are readily producing
FNS-388 estimates that are within
established accuracy standards may not
need to implement this recommendation.
Those states having difficulty meeting
the accuracy standards may wish to
consider implementing the
recommendation, or requesting FNS
assistance.

Form FNS-256 Reporting Requirement

Because the Department will be
receiving monthly estimates of State
participation, it will no longer need
actual participation data for each
project each month. The estimates on
the FNS-388 will be sufficiently accurate
for reports to Congress and the public.
However, the Department does need
occasional actual participation data by
project areas for use in various trend

projections, other studies, and to
monitor periodically the accuracy of the
FNS-388.

The Department, therefore, proposes
that State agencies submit an FNS-256
reporl on a quarterly, rather than a
monthly, basis. Starting in FY 1981,
FNS-256 reports by project area would
be due for the months of October,
January, April, and July. However, FNS
is not prepared to eliminate monthly
participation data until assured of the
accuracy of the estimates provided on
the new FNS-388 report.

Therefore, a State agency must
continue to submit actual monthly
project level participation on the FNS-
256 for the balance of FY 1980. FNS will
compare these reports with the FNS-388
for the corresponding month. If the FNS—
388 reports meets all accuracy standards
set by FNS consistently for the months
of June, July, and August the FNS
Regional Office will approve future
project area FNS-256 reportingon a
quarterly basis starting no earlier than
October 1980. Failure to meet the
accuracy standards for the FNS-388 will
necessitate continuance of the monthly
project area FNS-256 report until the
accuracy standards are met for three
consecutive months. It is essential for
this determination that States submit
FNS-256 and FNS-250 reports on a
timely basis. Late or incomplete reports
may cause a State to fail the accuracy
standards and delay Regional Office
approval for the reduced FNS-256
reporting system. States ‘may, if they
choose, continue to receive participation
data from their project areas ona
monthly basis for their internal use. (A
copy of a revised FNS-256 report is
attached for comment).

Implementation

FNS proposes that all States will
submit the Form FNS-388 for the month
following the effective date of the final
regulations. State estimation procedures
would have to be submitted to the
Regional Office prior to submitting the
first report. State agencies already
parlicipating as pilot States need not
resubmit their procedures.

Therefore, it is proposed that 7 CFR
Part 274 by amended by revising
§ 274.8(a)(6) to read as follows:

PART 274—]SSUANCE AND USE OF
COUPONS

§274.8 State agency reporting and
destruction of unusable coupons.
(a) State agency reporting. * * *
(8) The State agency shall report on
coupon issuance and participation on
the Food Stamp Program as follows:
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(i) The State agency shall mail the
FNS-388, State Coupon Issuance and
Participation Estimates to the FNS
Regional Office by no later than the 19th
of each month. The FNS-388 shall
contain statewide estimates of the dollar
value of coupons 1ssued, and estimates
of the number of households and
persons who have participated based on
State estimating procedures evaluated
by FNS as required 1n paragraph
(a)(6)(ii) of this section. The FNS-388
shall contain estimates for the current
month and revised estimates for the
preceding month and shall be signed by
a designated State agency official. The
State agency shall telephone the FNS—
388 data to the appropriate Regional
Office on the 19th of each month, prior
to mailing the repprt to that office. When
the 19th falls on a weekend or holiday
the FNS-388 data shall be reported by-
telephone and mailed on the first
working day after the 19th.

(ii) The State agency shall submit the
estimation procedures to be used 1n
producing the FNS-388 to the FNS
Regional Office for review and
comment. The estimation procedures
shall be documented by the State
agency in a manner prescribed by FNS.
FNS shall monitor on a monthly basis
the accuracy of the estimated dollar
value of coupons 1ssued as reported on
the FNS-388 against the total dollar
value of coupons 1ssued as reported by
the State agency for all 1ssuance agents
on the Forms FNS-250 for the
corresponding month. FNS shall monitor
periodically the accuracy of the
estimated numbers of households and
persons participating as reported on the
FNS-388 against the actual total
participation for all project areas as
reported on the FNS-256 for the
corresponding month. Current month’s
Estimates shall be within % 4% and
previous month'’s estimates shall be with
=+ 2% of actual amounts. If the degree of
accuracy falls outside of these
tolerances. FNS shall notify the State
agency and assist the State agency in
revising its estimation procedures to
mmprove the degree of accuracy i no
event shall the failure to meet these
tolerance result in an admimstrative or
fiscal sanction against the State agency
FNS may require resumption of monthly
project area reporting on the FNS-256 by
withdrawing its approval 1n paragraph
(a)(8)(iii) of this section if the State
agency refuses to imprové its estimating
procedures or fails to meet the
tolerances for bonus dollars for 3
consecutive months.

(iii} The State agency shall mail to the
FNS Regional Office the Form FNS-256,

Project Area Participation and Coupon
Issuance, for each project area by the
45th day following the end of the report
month. The FNS-256 shall contain each
project's area’s actual participation by
the number of households and persons
and the dollar value of coupons actually
1ssued. The State agency shall submit an

"FNS-256 monthly for each project area

until September 1980 or until approved

by the FNS Regional Office to

discontinue monthly reporting,

winchever 1s later. If the State agency -
achieves the degree of accuracy on the

FNS-388 specified 1n paragraph (a)(6)(ii)

of this section for at least three

consecutive months for “current” and

“previous” months and for all three

categories of bonus dollars, persons, and

households, the FNS Regional Office

shall notify the State agency that it may,

starting 1 October 1980, discontinue the

FNS-256 as a monthly report. .
Thereafter, the State agency shall

submit the FNS-256 for the months of

October, January, April, and July.

* * * * *

Note.—~Form FNS-256 1s being revised to
mcorporate the requirements of this )
amendment and will be forwarded to the
Office of Management and Budget for
approval 1n accordance with Federal Reports
Act of 1942. In addition, Form FNS~3881s
proposed and will be forwarded to the Office
of Management and Budget for approval.

The forms are shown for information

purposes and will Lot appear 1n the Code of
Federal Regulations.
{91 Stat. 958 (7 U.S.C. 2011-2027))
(Catalog of Federal Domestic Assistance
Programs No. 10.551 Food §tamps]

Dated: May 19, 1980.

Carol Tucker Foreman,
Assistant Secretary.
PBILLING CODE 3410-30-M
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OMB NO.

FORM FNS~256, PROJECT AREA PARTICIPATION
AND COUPON ISSUANCE
(FOOD STAMP PROGRAM)

(1) STATE:

(2) NAME OF PROJECT AREA:

(3) PROJECT CODE:

(4)  REPORT MONTH AND YEAR:

(5) [_7 ORIGINAI SUBMISSION OR
REVISION

(No.)

Due Date: Mail the original and one copy to the FNS Regional Office
as soon as possible after the last day of the report month, but no
later than 45 days following the last day.

INSTRUCTIONS ON COMPLETION OF THIS FORM ARE FOUND ON THE BACK OF T?E LAST COPY.

(6) VALUE OF COUPONS ISSUED:
(In ATP States, include
all transacted ATP cards) §$

(7) TOTAL PARTICIPATION:

a. Number of households:

b. Number of persons:

REMARKS:

(8) I CERTIFY THAT THIS REPORT IS CORRECT ACCORDING TO THE RECORDS
OF THIS OFFICE.

DATE:

NAME OF AUTEORIZING OFFICIAL:

TITLE OF AUTHORIZING OFFICIAL:

Original - National Office
Copy 1 - Regional Office
Copy 2 - State Agency
Copy 3 Project Area
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o FORM FNS-256 |
. PROJECT AREA PARTICIPATION AND COUPON ISSUANCE
(FOOD STAMP PROGRAM)

Form FNS-256 shows participation and coupon issuance in the Food- Stamp
Program on a project area level for a one month period of time. State
agencies submit the report quarterlyfor each project area in their
State. The FNS-256 shall be submitted for the months of January, April,
July, and Octaber. .

GeneralhInstructions

Data to be used in preparing this report must come from ATP cards
transacted by households in the reporting project area, HIR cards used
by the project area to provide issuance during the month, or mail
issuance data if direct mail issuance is employed. In States using ATP
issuance systems, the following procedures shall be used to determine
how transacted ATPs shall be counted:

1. ' Altered, counterfeit, duplicate, expired and stolen ATPs shall
be included.

2. Duplicate ATPs shall count as one transaction, however, the value
of all coupons issued as a result if these cards' transaction
shall be included in item 6.
3. Transacted, out-of-State ATP cards shall be counted as‘participation
in the State agency and the value of coupons issued included in
item 6.

4. ATPs issued after the 25th of the month shall be counted in the
month transacted.

5. Out-of-project ATP cards shall be counted.
6. Disaster issuances shall be counted.

Item 1: Enter the name of the State.

7Item 2: Enter the name of the projectvateau
Item 3: Enter the project code. ‘ |

Item 4: Enter the report month and year, i.e., the month for which
: the data is collected. (January, April, July, October)

Item 5: Check if the réport is an original submission or énter the
’ number if it is a revision. . .
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Iten 6:

Item 75:

Item 7b:

Item 8:

Enter the total dollar value of coupons issued that
month.

Enter the total number of households that participated
in the Food Stamp Program in the project area during
the report month.

Enter the total number of persons that participated in
the project area during that month.

Enter the date on which the report is submitted and the
signature and title of the authorizing official.
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FORM FNS - 388
STATE COUEON ISSUANCE
AND PARTICIPATION ESTIMATES
DATE: ' (1)
STATE: (B)
Instructions for completing this form
are contained on the reverse of ) CUR ENf PREVIOUS
"Copy 1 - State Agency Copy". R
By geney Sory ’ ) MCNTH MONTH
Column Column
A. B
1. Month/Year . © (D)
2. Estimated Coupon Issuance (Dollars) ’ (E) (r)
3. Estimated Number of . (®) ¢3))
Participating People
4. Estimated_Numbér of . ] (1) (@)
- Participating BHouseholds :
5. Remarks: (Optional) (k)
Due -Cates: States teiephone and mail this report to the

regions no later than close of business on the

nineteenth of the mqnth.

s/

SIGNED: R ¢ A

TITLE: . @) - “

Original - Regional Office Copy
Copy 1 - State Agency Copy -

2-14
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FORM FNS-388
STATE COUPON ISSUANCE AND PARTIGIPATION ESTIMATES
(FOOD STAMP PROGRAM)

Instructions

General: Form FNS-388 is a report of coupon issuance and participation
in the Food Stamp Program. Each State agency completes and submits the
report once a month. The report shows an estimate of statewide totals

for the current month, and a revised estimate for the preceeding month.

All dollar and participation numbers should be provided to the nearest
hundred.

Due Date: By the 19th of each month, phone data to the appropriate FNS
Regional Office Financial Manager, and mail the original to the FNS
Regional Office.

Entering Data: Each block of the Form FNS-388 should be completéd in
accordance with the following instructions:

Item (A): Show the date the form is completed.

Item (B): Show the State (name) for which the report
Ys completed. .

Item (C): Show the month and year of the current month
(e.g., 1/80).

Item (D): Show the month and year of the preceeding month
(e.g., 12/79).

Item (E): Show the dollar estimate of total coupon
issuance for your State for the current month,
developed in accordance with prescribed State
estimating procedures provided to FNS.

Item (F): Show the revised dollar estimate of total
’ coupon issuance for the preceeding month,
~ using prescribed State procedures.

Item (G): Show the estimate of people participating in
the current month.

Item (H): Show the revised estimate of the number of
people that participated in the preceeding
. month.

Item (I): Show the estimated number of households parti-~
cipating in the current month.
~Item (J): Show the revised estimate of the number of
households that participated in the preceeding
month.
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Item (K): At State agency option, provide an explanation
~of any unusual circumstances that. have caused
issuance and/or participation data to change
significantly since the last FNS-388 report.

Item (L): The FNS-388 should be signed by the person
responsible for completing the report.

Item (M): Show the title of the person completing the
report. .

[FR Doc. 80-16033 Filed 5-23-80; 8:45 am]
BILLING CODE 3410-30-C
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- Food Safety and Quality Service
7 CFR Part 2856

Voluntarj Grading of Shell Eggs;
Advance Notice of Proposed
Rulemaking

AGENCY: Food Safety and Quality
Service, USDA.

" ACTION: Notice of availability.

SUMMARY: The Food Safety and Quality

Service announces the completion and
availability from the Department of
Agriculture, upon request, of a
document, “Advance Notice of Proposed
Rulemaking,” setting forth possible
changes in its Regulations Governing the
Grading of Shell Eggs and United States
Standards, Grades, and Weight Classes
for Shell Eggs (7 CFR Part 2856). Prior to
making a final proposal, the Agency is
seeking public comments on the material
contained in the “Advanced Notice of
Proposed Rulemaking.”

DATE: Comments must be received on or
before August 25, 1980.

ADDRESS: Request for copies of the
document, “Advance Notice of Proposed
Rulemaking,” to: Ashley R, Gulich,
Chief, Poultry Standardization Branch,
Poultry and Dairy Quality Division,
Food Safety and Quality Service, U.S.
Department of Agriculture, Washington,
DG 20250. (Copies provided without
charge.}

‘Written comments on the “Advance
Notice of Proposed Rulemaking” to:
Executive Secretariat, ATTN: Annie
Johnson, Food Safety and Quality
Service, U.S. Department of Agriculture,
Room 2637, South Agriculture Building,
Washington, DC 20250. (For additional
information on comments, see’
supplementary information.}

FOR FURTHER INFORMATION CONTACT:
Ashely R. Gulich, Chief, Poultry .

- Standardization Branch, Poultry and
Dairy Quality Division, Food Safety and
‘Quality Service, U.S. Department of

" Agriculture, Washington, DC 20250,
(202) 447-35086.

SUPPLEMENTARY INFORMATION:

Comments

Interested parties are invited to
submit comments and information
regarding the “Advance Notice of
Proposed Rulemaking.” Written
comments must be sent in duplicate to
the Executive Secretariat. Comments
should bear reference to the date and
page number of this issue of the Federal
Register. All comments submitted will
be made available for public inspection
in the office of the Executive Secretariat

during regular business hours. (7 CFR
1.27(b))

The Department needs all available
information on the proposed changes,
favorable or otherwise, including
potential economic impact. To be of
maximum value to the Department, the
comments should be as specific as
possible and contain supporting data.
For example, being for or opposed to a
change is of little value unless the
reasons are given and the impact is
indicated.

Background

The proposed changes are prompted
by an evaluation by the Food Safety and
Quality Service of the effectiveness of
its shell egg standards in today's
marketplace. “Checks" are an
unavoidable problem in the marketing of
eggs because eggs cannot be assembled,
graded, packed, transported, and
merchandized without some breakage.
The “checked” eggs resulting from these
operations and the percentage of such
eggs permitted pose a problem in
meeting the present standards. The
Agency believes that changes could be
made which would reflect present-day
technology in the production,
processing, and marketing of eggs:
simplify the grading system by reducing
the number of grades; and enhance the
uniform application of grade standards.

The purpose of this “Notice of
Availability"” is to inform interested
parties of the availability of the
“Advance Notice of Proposed
Rulemaking” and to invite comment.
Briefly, the changes under consideration
would:

1. Increase the tolerance for Checks in
U.S. Consumer Grade A eggs at
destination.

2. Increase the percentage of A quality
or better eggs required in U.S. Consumer
Grade A at origin and destination.

3. Eliminate the C quality
classification.

4. Eliminate U.S. Grade AA and Fresh
Fancy Quality, the U.S, Procurement
Grades, and the three lower U.S.
Wholesale Grades. (The proposed
change to eliminate U.S. Grade AA is
not associated with the Department's
current study to determine consumer
perceptions of USDA grades and the
food grading program.}

Other minor changes, some primarily
of a housekeeping nature, are also under
consideration.

Distribution of the *Advance Notice of
Proposed Rulemaking” is being made to
State Departments of Agriculture, shell
egg plants using USDA’s voluntary
grading service, poultry trade
associations, other interested parties
who are listed to receive changes in the

shell egg regulations, and consumer
organizations.

Done at Washington, D.C., on May 29, 1960.
Donald L. Houstoo,
Administrator, Food Safety and Quality
Service.
{FR Doc. 80-16017 Filed $~23-80; &45 am)
BALLING CODE 3410-Did-M

NUCLEAR REGULATORY
COMMISSION

10CFRPart2
[Docket No. PRM-2-7]

Wells Eddleman; Notice of Denial of
Petition for Rulemaking

AGENCY: U.S. Nuclear Regulatory
Commission. i
ACTION: Denial of petition for
rulemaking.

SumMMARY: The Nuclear Regulatory
Commission is hereby denying a petition
for rulemaking (PRM-2-7) submitted by
Mr. Wells Eddleman. The petitioner had
requested the Commission to amend its
regulalions to provide that a person or
corporation newly arrived in the vicinity
of a nuclear power plant, or an
organization formed after the deadlme
for intervention, be deemed to have
shown good cause for the late filing of a
petition for leave to intervene.

FOR FURTHER INFORMATION CONTACT:

- Bruce A. Berson, Office of the Executive

Legal Director, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
Telephone: 301-492-7678.

SUPPLEMENTARY INFORMATION: The
petition for rulemaking (PRM-2-7)
submitted by Mr. Wells Eddleman, Rt. 1,
Box 183, Durham, North Carolina
requested the Nuclear Regulatory
Commission to amend its regulations,
*Rules of Practice for Domestic
Licensing Proceedings,” 10 CFR Part 2,
2.714(a)(1)(i) relating to what constitutes
good cause for a late filed petition to
intervene. The suggested amendment
would, in petitioner’s view, explicitly
recognize and permit a person or
corporation newly arrived in the vicinity
of a nuclear power plant or an
organization formed after the deadline
for intervention to petition with good
cause for the late filing to intervene.
While petitioner asserts that it is his
belief that “good cause” already
includes the fact of recent arrival or
formation of an organization, the
amendment is offered to make this
explicit and to possibly gain for this
pelitioner standing in a proceeding in
which his late filed petition to intervene
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was denied for fallure to show good
cause.

Specifically, the petltloner requests
that the Commission amend § 2.714 of 10
CFR 2 as\follows, replacing section
(a)(1)(i) with this wording: (i) Good
cause if any, for failure to file on time.
Good cause shall include acquiring an
interest in the proceeding, particularly ~
by exercising Constitutional rights {e.g.,
free movement), after the deadline for
filing,-provided such acquisition of
interest was not primarily intended fo
give cause for leave to intervene.
Further, any organization formed after
the deadline for intervention but without
the express intent to circumvent the
filing deadline by so organizing, and any
corporate person moving into the
vicinity of a nuclear power plant a
significant office, factory or moveable .
property shall also be considered as
having good cause for nontimely filing.

A notice of filing of the petition
requesting comments by April 9, 1979
was published in the Federal Register on
February 8, 1979 (44 FR 8043-44).
Twenty-one comments were received.
Six comments, of which five were from
private citizens including the petitioner |
himself and one from an environmental
group, were in support of the petition.
Fifteen comments, of which nine were
from private citizens, three from utilities,
two from law firms, and one from an
officer of an academic institution,
opposed the proposed rule change.
Those in favor of the proposed rule
change generally believed that their
rights as citizens were abridged by not
being permitted to participate in a
nuclear licensing proceeding—no matter
how late their entry. Those opposed to
the proposed rule change argued that it .
was unnecessary (that the existing rules
already permit late intervention upon a
proper balancing of factors), potentially
disruptive to licensing proceedings,
likely to delay or obstruct licensing -
without corresponding benefit to public,
and contrary to proper adjudicatory
process. The petition and comments are
available for public inspection at the -
NRC Public Document Room at 1717 H
Street NW., Washington, D.C.

Since its inception, the Commission
has recognized the need for and '
desirability of effective public -~
participation in the nuclear power plant,
licensing process. At the same time, the
Commission is concerned with and -
responsible for efficiency in the
Commission’s adjudicatory process. In
that connection, the Commission
believes that unnecessary or -
inappropriate delays should be avoided
whenever possible in the conduct of
public hearings.

The Licensing Boards and Appeal
Boards are well aware of their duty to
maintain the integrity of the
Commission’s regulations as to the
efficient conduct of its proceedings
while carrying out the Commission’s
expressed interest and ob]ectwe of
affording public participation in the
licensing process. The Commission
continues to believe that the initial
decision whether to grant or deny late
intervention is most properly made by
the presiding officer or licensing board
designated to rule on the petition and
that the existing factors set forth in 10
CFR § 2.714 are sufficient guidance in
arriving at that decision. When a Board
rules on a late petition for intervention
and applies these factors, it is making a
determination which is heavily
dependent on the facts and
circumstances of the particular case.
The following factors are to be baldnced
in reaching a decision whether a late
filed petition to intervene should be
granted: (1) good cause, if any, for
failure to file on time; (2) the availability
of other means whereby the petitioner's
interest will be protected; (3)the extent
to which petitioner’s participation may
reasonably be expected to assist in
developing a sound record; (4) the extent
to which petitioner's interest will be
represented by existing parties; and (5)
the extent to which the petitioner’s
participation will broaden the issues or
delay the proceeding. In addition, the
following factors are also to be
considered: (1) the nature of petitioner’s
right under the Act to be made a party
to the proceeding; (2) the nature and
extent of the petitioner's property,
financial, or other interest in the
proceeding; and (3) the possible effect of
any order which may be entered in the
proceeding on the petitioner’s interest.

It is well established that the
adjudicatory process, whether before
the courts or administrative tribunals,
must be conducted in a manner to
assure the integrity and orderly dispatch
of the proceeding, to avoid undue delay
or prejudice to the rights of ex1stmg
parties and to permit finality in the
process. The consequences of tlie
proposed rule change—which would
permit late intervention in an NRC
proceeding to a person or corporation
simply on the basis of recent arrival in
the vicinity of a nuclear power plant
site, or to an organization on the basis of
its recent formation—would be
decisions whose certainty and finality
would be open to question and an
adjudicatory process which could not be
conducted in an orderly and expeditious
manner. .

The Commission has therefore
concluded that the “good cause”
requirement-of 10 CFR § 2.714(a)(1)(i)
should not be amended to explicitly
encompass the situation of a newly
arrived resident or newly formed
organization in the vicinity of a nuclear
power plant. This, by itself, does not, in
the Commission’s view, automatically
establish good cause to permit late
intervention. Late intervention by a
newly arrived person or newly formed
organization may be granted, however,
upon full consideration of the factors sot
forth in 10 CFR § 2.714.

In his petition, petitioner also states
that: “I personally have an interest in
this proceeding because I unwittingly
moved close to a nuclear plant site in
1977 (12 August), and wish to be
afforded the same opportunity to
petmon to intervene as anyone who was
living in the area when the plant was
proposed or its initial hearings held. I do
not ask any suspension of any
proceedings. I do request that should this
proposed rule be adopted in whole or in
part it be applied to my case
retroactively to this date or to the date of
filing of any petitions to intervene which
makes a point of late intervention by
exercise of Constitutional rights etc. as

specified in my proposed rule, including
the right to a rehearing based on this
proposed rule if and when it is made part

of 10 CFR 2.” . .
The proceeding to which petitioner

" refers is-Carolina Power and Light Co.,

Shearon Harris Nuclear Power Plant,

" Units 1, 2, 3, and 4, Dkt. Nos. 50-400, 401,

402, and 403. Our determination on the
proposed rule renders moot petitioner's
request for retroactivity.

In view of the foregoing, the
Commission has denied the petition for
rule making filed by Wells Eddleman on
January 4, 1979, A copy of the
Commission's letter of denial is
available for public inspection at the
NRC Public Document Room at 1717 H -
Street, N.-W., Washington, D.C.

Dated at Washington, D.C., this 20th day of
May, 1980.

For the Nyclear Regulatory Commigsion,
Samuel J. Chilk,

Secretary of the Commission,
[FR Doc. 80-15950 Filed 6-23-80; 8:45 am]
BILLING CODE 7550-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Ch. Vil

Premiums, Finders Fees and the
Payment of Dividends in Merchandise

AGENCY! National Credit Union
Administration,
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ACTION: Advance notice of proposed

rulemaking.

SUMMARY: The Depository Institutions
Deregulation Commttee (“Committee’)
has proposed to adopt a rule concerning
the offering of premiums or gifts by
banks and savings and loan
associations. The National Credit Union
Administration is requesting comments
on whether, and to what extent, the
Committee's proposal should be made
applicable to Federal credit unions.
Under the Committee’s proposed rule, if
made applicable to Federal credit
unions, the giving to a member of a
premium or gift (whether in the form of
cash or merchandise) by a Federal
credit union associated directly with the
purchase of shares would be prohibited.
In addition, finders fees paid to third
parties would be regarded as the
payment of dividends to the member
and would be required to be paid only in
cash. The NCUA Board also is
considering adoption of a proposed rule
that would require that all dividends
paid on shares be paid only in the form
of cash or a credit to a share or share
certificate account. This rule would also
codify present NCUA policy of
prohibiting the prepayment of dividends
in the form of merchandise.
DATES: Comments must be received by
June 23, 1980.
ADDRESS: Interested parties are invited
to submit written data, views or
comments regarding the proposed rules
to Robert S. Monheit, Regulatory
Development Coordinator, National
Credit Union Administration, 1776 G
Street, N.W., Washington, DC 20456.
FOR FURTHER INFORMATION CONTACT:
James J. Engel, Assistant General
Counsel or Todd A. Okun, Senior
Attorney (both at 202-357-1030}, Office
of General Counsel, National Credit
. Union Administration.
SUPPLEMENTARY INFORMATION: Under
the current policies of this
Administration (and the other Federal
financial regulatory agencies), a
premium given to a member upon the
opening of a new account or an addition
to an existing account is not regarded as
the payment of a dividend if the cost of
the premium (excluding shipping and
packaging costs) does not exceed $5 for
_ share purchases of less than $5,000 and
$10 for share purchases of $5,000 or
more, and the premium is not given on a
recurring basis to the same individual.
{Administrator’s Letter, July, 1978)

The following is the Committee’s
description of the pertinent issues about
which comments are solicited
concerning their applicability to Federal
credit unions:

“In recent months, the attention of the
Federal financial institutions regulatory
agencies has been directed to possible
circumvention of interest rate limitation
through the use of premiums to induce
deposits and finders fees paid to a
person who introduces a depositor to an
institution. Such programs require a
substantial amount of examiner time
investigating complaints and reviewing
compliance. The current premium rule
was adopted by the agencies in 1970 in
order to establish what constituted a de
minimis gift that would not be regarded
as‘the payment of interest. It was
intended that the rule would clarify this
matter and reduce time spent by the
agencies in reviewing individual
programs. However, in practice the rule
is difficult to enforce because it can be
circumvented by attributing an inflated
portion of the total cost of the premium
to shipping and packaging, rather than
to the direct wholesale cost of the
premium. In addition, some institutions
may have been billed at an average cost
for a group of different items, thus
enabling the institutions to provide
premium that would otherwise exceed
the limitations. Consequently, the
existing rule does not appear to have’
served its original purpose.

“Finders fees, whether in the form of
cash or merchandise, are fees paid to a
person who introduces a depositor to an
institution. The finders fee is typically
related to the size of the deposit
received by the institution. Under the
current rules of the FHLBB, the cost of
any premiums given to a depositor and
finders fees given to a third party are
regarded as the payment of interest if in
excess of 85 for deposits of less than
$5,000 and $10 for deposits of $5,000 or
more. The rules of the FDIC and Federal
Reserve do not restrict the use of finders
fees paid to third parties. However, if
any portion of the fee is passed on to the
depositor or a member of the depositor's
household, it is regarded as additional
interest on the deposit.

“Recently, banks have increased use
of finders fees to attract deposits. There
are indications that finders fees are
being employed to avoid current
premium limitations and that some or all
of such fees may go to the depositor. To
the extent that such a practice occurs, it
results in a circumvention of interest
rate ceilings.

“In view of these considerations, the
Committee is considering adoption of a
rule that would prohibit the giving to a
depositor of a premium or gift (whether
in the form of cash or merchandise)
upon the opening of a new account or an
addition to an existing account. The
Committee also is considering adoption

of a rule that would require that alt
finders fees be paid only in cash and -
that would regard such fees as the
payment of interest to the depositor for
the purpose of deposit rate ceilings.
With reference to finders fees, comment
specifically is requested on the extent to
which such fees are passed on to or
shared with depositors and procedures
utilized to ensure that such fees are not
passed on to depositors.

“Comment also is requested on
alternatives to prohibiting the use of
premium.

“The Committee also is considering
adoption of a rule that would require
that all interest paid on a deposit be
paid only in the form of cash or a credit
to a deposit account. The Committee
believes that this rule would benefit
consumers by making the amount of
interest paid on a deposit explicit, thus
facilitating comparisions by depositors
and reducing potential customer
confusion as to the actual return earned
on a deposit. This rule would have the
effect of eliminating programs, currently
authorized under FDIC and Federal
Reserve rules, in which interest is
prepaid in the form of merchandise.
Comment also is requested on whether
the prepayment of interest in cash
should be prohibited.”

All comments and information on
these proposals should be submitted to
Robert S. Monheit, Regulatory
Development Coordinator, National
Credit Union Administration, 1776 G
Street, N.W., Washington, DC 20456, to
be received by June 23, 1980. Material
submitted will be made available for
inspection and copying upon request
except as provided in section 720 of
NCUA Rules and Regulations {12 CFR
§ 720).

Rosemary Brady,

Secrelary to the Board.

May 20, 1980.

{PR Doc. 80-15831 Filed 5-23-20: 8:45 am]
BILLIHG CODE 7535-01-M

—— m——

FEDERAL HOME LOAN BANK BOARD
12 CFR Part 590
[No. 80-287]

Mobile Home Loan Consumer
Protection Provisions

Correction

In FR Doc. 80-14577, appearing at .
page 31122 in the issue for Monday, May
12, 1980, on page 31123, in the third
column, in § 590.4, between paragraph
(a) and paragraph (i) insert the
following:
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{1) Prepayment, A “prepayment”
occurs upon—

BILLING CODE 1505-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14CFRPart71

[Alrspace Docket No. 80-WE=6]
Proposed Alteration of Transition
Area, Reno. Nev. ’

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTioN: Notice of proposed rule making.

SUMMARY: This notice proposes to alter
a portion of the transition area at Reno,
Nevada, so as to provide controlled
airgpace for the increased volume of air
traffic using routes east and southeast of
South Lake Tahoe,

DATE: Comments must be received on or
before June 26, 1980.

ADDRESSES: Send comments on the
proposal in triplicate to Director,
Federal Aviation Administration, Attn:
Chief, Airspace and Procedures Branch,
AWE-530, 15000 Aviation Boulevard,
Lawndale, California 90261. A public
docket will be available for examination
in the Office of the Regional Counsel,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California, 90261. Telephone (213} 536-
. 8270,

FOR FURTHER INFOHMATION CONTACT:
Thomas W. Binczak, Airspace and
Procedures Branch, Air Traffic Division,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California, 90261, Telephone {213) 536- -
6182,

Comments Invited

Interested persons may participate in
the proposed rule making by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Airspace Docket
Number and be submitted in triplicate to
the Chief, Airspace and Procedures
Branch, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California, 90261.
All communications received on or -
befare June 26, 1980, will be considered
before action is taken on the proposed
amendment. The proposal contained in
this notice may be changed in the light
of comments received. All comments
received will be available both before
and after the closing date for comments
in the Rules Docket for examination by
interested persons.

Availability of NPRM

Any person may obtain a copy of this
notice of proposed rule making (NPRM)
by submitting a request to the Federal

Aviation Administration, Chief,
Airspace and Procedures Branch, AWE~
530, 15000 Aviation Boulevard,
Lawndale, California, 90261, or by
calling (213) 536-6180. Communications

. must identify the notice number of this

NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2 which
describes the application procedures.

Drafting Information

The principal authors of this -
document are Thomas W. Binczak, Air
Traffic Division and DeWitte T. Lawson,
jr., Esquire, Regmnal Counsel, Western
Region.

The Proposal

The FAA is considering an
amendment to Subpart G or Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) that would alter the Reno,
Nevada transition area. This action will
provide controlled airspace protection
for IFR operations east and southeast of
South Lake Tahoe.

The Proposed Amendment

Accordingly, the Federal Aviation .
Administration proposes to amend
Subpart G, § 71.181 (45 FR 445) of Part 71
of the Federal Aviation Regulations (14
CFR Part 71) by adding the following:

§ 71.181 Reno, Nevada [Amended]

Following “* * * longitude 119°00'00”
W.,* * ** add “that airspace extending
upward from 12,300 feet MSL within 10
miles east of the Reno, Nevada
VORTAC 173° radial and westerly to the

.east edge of V=165 extending from the 45

mile radius of the Reno VORTAC to the
north edge of V-244; * * *.”

(Secs. 307({a) and 313(a), Federal Aviation Act’

of 1958 (49 U.S.C. 1348(a} and 1354(a)}; Sec.

“ 6{c), Department of Transportation Act (49

U.S.C. 1655(c)); and 14 CFR 11.65)

“Note~—The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 28, 1979). Since this
regulatory action involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the

:anticipated impact is so minimal that this

action does not warrant preparation of a

. regulatory evaluation and a comment period

of less than 45 days is appropriate.

Issued in Los Angeles, California on May
14, 1980.
W.R. Frehse,
Acting Director, Western Region,
{FR Doc. 80-15967 Filed 6~23-80 8:45 am]
BILLING CODE 4910-13-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1512

Proposed Amendments to Blcycle
Safety Requirements: Retroreflective
Rims

. Correction

In FR Doc. 80~15195, published at page
32705, on Monday, May 19, 1980, on
page 32706, in the first column, under
Dates, the second sentence should be

“corrected to remove the date and read

as follows: “The amendments are
proposed to become effective 36 days
after their publication in final form in
the Federal Register.”

BILLING CODE 1505-01-M

" DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 270
[Docket No. RM80-52]

Advance Payments Under the Natura)
Gas Policy Act of 1978; Correction
May 20, 1980.

AGENCY: Federal Energy Regulatory
Commission, DOE. -

ACTION: Erratum notice.

SUMMARY: This notice contains a
correction of the Notice of Proposed
Rulemaking issued in Docket No.
RMB80-52 on April 23, 1980.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Fink, Office of the General
Counsel, Federal Energy Regulatory
Commission, Room 8111, 825 North
Capitol Street NE., Washington, D.C.
20426, (202) 357-9460.

SUPPLEMENTARY INFORMATION: In the
Federal Energy Regulatory
Commissjon's Notice of Proposed
Rulemaking issued on April 23, 1980,
entitled Advance Payments Under the
Natural Gas Policy Act of 1978 (45 FR
28345, April 29, 1980) the section number
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of the proposed rule should be corrected
to read “§ 270.208.”

Kenneth F. Plumb,

Secretary.

[FR Doc. 80-15973 Filed 5-23-80; 8:45 am]

BILLING CODE 5450-85-M

DEPARTMENT OF HEALTH AND
. HUMAN SERVICES

Food and Drug Administration

21 CFR Part 331
{Docket No. 79N-0433]

Antacid Drug Products for Over-The-
Counter Human Use; Proposed
Amendment of a Monograph

AGENCY: Food and Drug Administration.
AcTION: Proposed Rule.

SUMMARY: The Food and Drug
Administration (FDA) proposes to
amend the administrative procedures by
which persons might request and be
granted a modification of the in vitro
test for over-the-counter {(OTC) antacid
drug products. This action is taken to
make these procedures conform to the
agency’s current administrative
regulations and to clarify the procedure
for submitting such a request.

DATES: Comments by July 28, 1980.

ADDRESSES: Written comments to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857,
FOR FURTHER INFORMATION CONTACTY
William E. Gilbertson, Bureau of Drugs
(HFD—510), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4960.
SUPPLEMENTARY INFORMATION: In the
Federal Register of June 4, 1974 {39 FR
19862), FDA issued the final order for
OTC antacid drug products generally
recognized as safe and effective and not
misbranded (21 CFR Part 331). This
order was issued under § 330.10 of the
OTC drug review procedures (21 CFR
330.10) promulgated in the Federal
Register of May 11, 1972 (37 FR 9464)
and was based on the conclusions and
recommendations of the Advisory
Review Panel on OTC Antacid Drug
Products.

Section 331.29 (21 CFR 331.29) of the
antacid monograph contains provisions
for seeking a modification of the in vitro
testing procedures set forth in Subpart C
of Part 331 (21 CFR Part 331). The
regulation currently requires that any
proposed modifications and the data to
support them be submitted to the
" Assistant Director for Implementation,
OTC Drug Products Evaluation Staff,

Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, for
approval before use. Because of 2
reorganization within the Bureau of
Drugs since this final order was
published, there is no such position at
the present time. Also, the current
regulation does not explain how
requests for test modifications will be
processed by the agency.

It is the purpose of this proposed
amendment to indicate that the request
for, and data in supporl of, proposed
modifications of the in vitro testing
procedures should be submitted to the
office of the Hearing Clerk in the form of
a citizen petition under the procedures
established in the agency’'s general
administrative regulations § 10.30 (21
CFR 10.30). Consistent with the
procedures under § 10.30, the agency
will notify the petitioner in writing
whether the petition is granted or
denied. It is the intention of FDA that
the authority to grant or deny petitions
seeking modification of the vitro testing
procedures in 21 CFR Part 331 be
redelegated from the Commissioner of
Food and Drugs to the Director or
Deputy Director of the Division of Over-
The-Counter Drug Evaluation. Therefore,
final regulations issued under this
proposal will include a redelegation of
authority under Subpart B of Part 5 (21
CFR Part5). .

The proposed procedure in which any
request for a test modification is to be
submitted as a petition to the office of
the Hearing Clerk is in keeping with the
public nature of the OTC drug review.
Similarly, any decisions regarding such
a petition will be placed on public
display.

The Food and Drug Administration
has determined that under 21 CFR
25.24(b)(12) (proposed in the Federal
Register of December 11, 1979; 44 FR
71742) this proposed action is of a type
that does not have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201, 502,
505, 701, 52 Stat. 1040-1042 as amended,
1050-1053 as amended, 1055-1056 as
amended by 70 Stat. 919 and 72 Stat. 948
{21 U.8.C. 321, 352, 355, 371) and the
Administrative Procedure Act (secs. 4, 5,
10, 60 Stat. 238 and 243 as amended (5
U.S.C. 553, 554, 702, 703, 704)) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1)). it is
proposed that Part 331 be amended by
revising § 331.29, to read as follows:

§331.29 Test modifications.

The formulation or mode of
administration of certain products may
require modification of this in vitre test.
Any proposed modification and the data
to support it shall be submitted as a
petition under the rules established in
§ 10.30 of this chapter. All information
submitted will be subject to the
disclosure rules in Part 20 of this
chapler.

Interested persons may, on or before
July 28, 1980, submit to the Hearing
Clerk (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, written
comments regarding this proposal. Four
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the Hearing Clerk docket
number found in brackets in the heading
of this document. Received comments
may be seen in the above office between
9 a.m. and 4 p.m., Monday through
Friday.

In accordance with Executive Order
12044, the economic effects of this
proposal have been carefully analyzed,
and it has been determined that the
propaosed rulemaking does not involve
major economic consequences as
defined by that order. A copy of the
regulatory analysis assessment
supporting this determination is on file
with the Hearing Clerk, Food and Drug
Administration.

Dated: May 20. 1960.
William F. Randolph,
Acling Associate Commissioner for
Regulatory Affairs.
(FR Doc. 80-15679 Filed 5-23-80; &:45 am)
BILLING CODE 4110-03-M

——

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD 80-059]

—

Drawbridge Operation Regulations;
Bamegat Bay, N.J. ~

AGENCY: Coast Guard, DOT.

ACTION: Proposed rule.

SUMMARY: At the request of the New
Jersey Department of Transportation,
the Coast Guard will consider changing
the regulations governing the operation
of the Route 37 drawbridge across
Barnegat Bay, mile 14.1 of the
Intracoastal Waterway of New Jersey,
at Island Heights, New Jersey to allow
the draw to remain closed to marine
traffic from 11 p.m. to 7 a.m. during the
months of December, January, February
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and March. The New Jersey Department
of Transportation has made this request
due to infrequent openings during the
aforementioned period. If the
Department’s request is granted, it will
be relieved of the expense of providing
full-time drawtenders during these hours
while still providing for the reasonable
needs of navigation.

DATE: Comments must be received on or
before July 1, 1980.

ADDRESS: Comments should be
submitted to and are available for
examination during normal business
hours at the office of the
Commander(oan-br), Third Coast Guard
District, Bldg. 135A, Governors Island,
N.Y. 10004 (212-668-7165).

FOR FURTHER INFORMATION CONTACT:
William C. Heming, Bridge
Administrator, Aids to Navigation
Branch, Third Coast Guard District,
Bldg., 135A, Governors Island, N Y
10004 (212-668-7165).

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rulemaking
by submitting views, data, or arguments.
Persons submitting comments should
include their names and addresses,

identify the bridge, and give reasons for -

concurrence with or any recommended
change in the proposal. Persons desiring
acknowledgment that their comments
have been received should enclose a
stamped self-addressed envelope or

postcard. The Commander, Third Coast

Guard District, will evaluate all
communications and determine a final
course of action on this proposal. The .
proposed regulations may be changed in
light of comments received. }
DRAFTING INFORMATION: The principal
persons involved in drafting this rule

" are: Richard A. Gomez, Project Manager,
and Lieutenant Bruce H. Tobey, Project
Attorney, Third Coast Guard District.

Discussion of the Proposed Regulations

The Route 37 drawbridge provides
access for vehicular traffic over
Barnegat Bay between Seaside Heights
and Island Heights. An investigation
conducted by the Commander(oan-br), -
Third Coast Guard District revealed that
there were only two openings of the
-draw between the hours of 11 p.m. and 7
a.m. during the months of December,
January, February and March of 1977,
1978 and 1979. Present regulations *
require that the draw shall open on
signal except from 10 a.m. to 2 p.m. on
Saturdays, Sundays, and holidays from
memorial Day through Labor Day, when
it need open only on the hour and half
hour.

.In consideration of the foregoing, itis
porposed that Part 117 of Title 33 of the

Code of Federal Regulatlons be
amended by revising § 117. 220[p] to read
_as followls: -

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

§117.220 New Jersey Intracoastal
Waterway and tributaries; bridges.
* * * * *

(p) Route 37 Bridge across Barnegat
Bay. The draw shall open on signal
except:

(1) From 11 p.m. to 7 a.m. during the
months of December, January, February
and March the draw need not open to
navigation; and

(2) From 10 a.m. to 2 p.m. Saturdays,
Sundays, and holidays, from Memorial
Day through Labor Day the draw need
only open on the hour and half hour,
except that it shall open at any time for
the passage of vessels with tows during
such periods.

* * * * *

{33 U.S.C. 499, 49 U.S.C. 1655(g)(2); 49 CFR
1.48(c)(5); 33 CFR 1.05-1(g)(3))

R. I Price,

Vice Admiral, U.S. Coast Guard, Commander,
Third Coast Guard District.

. [FR Doc. 80-16029 Filed 5-23-80; 8:45 am}

BILLING CODE 4910-14-M

33 CFR Part 117

'[CGD 80-060]

Drawbridge Operation Regulations;
Cheesequake Creek, N.J.
AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: At the request of the New
Jersey Department of Transportation,
the Coast Guard will consider changing
the regulations governing the operation
of the Route 35 drawbridge across

Cheesequake Creek, mile 0.0, at Morgan, .

New Jersey, to allow the draw to remain
closed to marine traffic from 11 p.m. to 7
a.m. daily during the months of
December, January, February, and
March. The New Jersey Department of

‘Transportation has made this request

because of infrequent openings during
the aforementioned pemod If the

Department's request is granted, it will -

be relieved of the expense of providing

" full-time drawtenders during these

periods while still providing for the
reasonable needs of navigation.
DATES: Comments must be received on
or before July 1, 1980.

ADDRESSES: Comments should be
submitted to and are available for
ekamination during normal business
hours at the office of the Commander
(oan-br), Third Coast Guard District,

Bldg. 135A, Governors Island, N.Y. 10004
(212-668-7165).

FOR EURTHER INFORMATION CONTACT:
William C. Heming, Bridge
Administrator, Aids to Navigation
Branch, Third Coast Guard District, .
Bldg. 135A, Governors Island, N.Y. 10004
(212-668-7165).

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rulemaking
by submitting views, data or arguments,
Persons submitting comments should
include their names and addresses,
identify the bridge and give reasons for
concurrence with or any recommended
change in the proposal. Persons-desiring
acknowledgment that their comments
have been received should ericlose a
stamped self-addressed envelope or

-postcard. The Commander, Third Coast

Guard District, will evaluate all
communications and determine a final
course of action on this proposal. The
proposed regulations may be changed in
light of comments received.

DRAFTING INFORMATION: The principal
persons involved in drafting this rule
are; Richard A. Gomez, Project Manager,
and Lieutenant Bruce H. Tobey, Project
Attorney, Third Coast Guard District,

Discussion of the Proposed Regulations

The Route 35 drawbridge provides
access for vehicular traffic over
Cheesequake Creek between Lawrence
Harbor and South Amboy. An
investigation conducted by the
Commander(oan-br), Third Coast Guard
District, revealed that there were no
openings of the draw between the hours
of 11 p.m. and 7 a.m. during the months
of December, January, February, and
March of 1977, 1978, and 1979, Present
regulations require that the draw need
only open on the hour from May 15 to
October 15 between 7 a.m. and 7 p.m.

In consideration of the foregoing, it is
proposed that Part 117 of Title 33 of the
Code of Federal Regulation be amended
by revising § 117.215(j)(4) to read as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

§ 117.215 Navigable streams flowing into
Raritan Bay (except Raritan River and
Arthur Kill), the Shrewsbury River and its
tributaries and all inlets on the Atlantic
Ocean Including their tributaries and canals
between Sandy Hook and Bay Head, N.J.;
bridges.

* * * * )

(j) The general regulations contained
in paragraphs (a) to (g) inclusive, of this
section shall apply to all bridges except
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as modified by the special regulations
contained in this paragraph.
* * * * * -

(4) Route 35 drawbridge across
Cheesequake Creek at Morgan, South
Amboy, N.J. The draw shall open on
signal except:

(i) From 11 p.m. to 7 a.m. daily during
the months of December, January,
February, and March where the draw
need not open to navigation; and

(ii) From 7 a.m. to 7 p.m. from May 15
through October 15 the draw need only
open on the hour. )

(33 U.S.C. 499, 49 U.S.C. 1655(g)(2); 49 CFR
1.46{c)(5); 33 CFR 1.05-1(g)(3))

R. I Price,

Vice Admiral, U. S. Coast Guard Commander,
Third Coast Guard District.

[FR Doc. 80-16030 Filed 5-23-80; 8:45 am]

BILLING CODE 4910-14-M

33 CFR Part 117

[CGD 80-058]

Drawbridge Operation Regulations;
Manasquan River, N.J.

AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: At the request of the New
Jersey Department of Transportation,
the Coast Guard will consider changing
the regulations governing the operation
of the Route 70 drawbridge across the
Manasquan River, mile 3.4 at Brielle,
Monmouth County, New Jersey to allow
the draw to remain closed to marine
traffic daily from 11 p.m. to 7 a.m. The
New Jersey Department of
Transportation has made this request
due to infrequent openings during these
hours. If the Department's request is
granted, it will be relieved of the
expense of providing full-time
drawtenders during these hours while
still providing for the reasonable needs
of navigation.

DATE: Comments must be received on or
before July 1, 1980.

ADDRESS: Comments should be
submitted to and are available for
examination during normal business
hours at the office of the
Commander(oan-br), Third Coast Guard
District, Bldg. 135A, Governors Island,
New York, N.Y. 10004 (212-668-7165).
FOR FURTHER INFORMATION CONTACT:
William C. Heming, Bridge
Administrator, Aids to Navigation
Branch, Third Coast Guard District,
Bldg. 135A, Governors Island, N.Y. 10004
(212-668-7165).

SUPPLEMENTARY INFORMATION:
Interested persons are invited to

participate in this proposed rulemaking
by submitting views, data or arguments.
Persons submitting comments should
include their names and addresses,
identify the bridge and give reasons for
concurrence with or any recommended
change in the proposal. Persons desiring
acknowledgment that their comments
have been received should enclose a
stamped self-addressed postcard or
envelope, The Commander, Third Coast
Guard District will evaluate all
communications and determine a final
course of action on this proposal. The
proposed regulations may be changed in
light of comments received.

DRAFTING INFORMATION: The principal
persons involved in drafting this rule
are: Richard A. Gomez, Project Manager,
and Lieutenant Bruce H. Tobey, Project
Attorney, Third Coast Guard District.

Discussion of the Proposed Regulations

The Route 70 drawbridge provides
access from Point Pleasant north to
Brielle, New Jersey for vehicular traffic.
The number of openings during the
hours of 11 p.m. to 7 a.m. decreased from
twelve in 1977 to four in 1979. Present
regulations require the draw to open on
signal if at least 12 hours advance notice
is given from December 1 to March 31.

In consideration of the foregoing, it is
proposed that Part 117 of Title 33 of the
Code of Federal Regulations be
amended by revising § 117.225({)(6) to
read as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

§ 117.225 Navigable waters In the State of
New Jersey; bridges where constant
attendance of draw tenders Is not required.
* * ® L «

(f) The bridges to which this section
applies, and the regulations applicable
in each case, are as follows:

* * * * «

(6) Route 70 Bridge across the
Manasquan River at Brielle, Monmouth
County, New Jersey. From 11 p.m. to 7
a.m. daily the draw need not open to
navigation. At all other times the draw
shall open on signal.

* * * * «

(33 U.S.C. 499, 498 U.S.C. 1655(g)(2); 49 CFR
1.46{c)(5); 33 CFR 1.05-1(g})(3))

R. 1. Price, .

Vice Admiral, U.S. Coast Guard, Commander,
Third Coast Guard District.

{FR Doc. 80-16028 Filed 5-23-80; 845 am]

BILLING CODE 4910-14-K

DEPARTMENT OF THE INTERIOR
Office of Hearings and Appeals
43CFRPart4

Department Hearings and Appeals
Procedures

AGENCY: Office of Hearings and
Appeals, Department of the Interior.

ACTION: Proposed rule.

SUMMARY: This Office proposes changes
to its procedural regulations to comply
with Exec. Order No. 12044 “Improving
Government Regulations™ (43 FR 12661
{March 24, 1978)). The purpose of the
proposed revisions is to update, reduce,
and simplify language and to delete
those provisions which are no longer
needed.

DATE: Comments must be received on or
before July 28, 1980.

ADDRESS: Send comments to: Director,
Office of Hearings and Appeals, U.S.
Department of the Interior, 4015 Wilson
Boulevard, Arlington, Virginia 22203.

FOR FURTHER INFORMATION CONTACT:
Sara Russell, Attorney Advisor,
Hearings Division, Office of Hearings
and Appeals, (703) 557-9200.

SUPPLEMENTARY INFORMATION: Exec.
Order No. 12044 directs each executive
agency to adopt procedures to improve
existing and future regulations. Among
other things, agencies are charged with
reviewing and revising existing
regulations to make them as simple and
clear as possible and to eliminate those
that are no longer necessary. To comply
with the directive, this Office
gstablished a Rules Committee to
review and revise in toto its procedural
regulations. Although the work of the
committee is ongoing, at this time we
propose changes to the following
subparts of 43 CFR Part 4: Subpart A:
Language is to be updated, reduced, and
simplified. No substantive changes are
proposed.

Subpart B: The general rules now
existing is Subpart B (there are very
few) are being included, where needed,
in the several subparts of 43 CFR Part 4
so that each subpart can stand alone.
When this is done Subpart B will be
deleted. .

Subpart H: These rules will be deleted
to comply with Exec. Order No. 12086,
which transfers all functions under
Exec. Order No. 11246, as amended by
Exec. Order No. 11375, to the
Department of Labor.

Subpart I: Language is to be updated.
No substantive changes are proposed.

Subpart K: These rules will be deleted
because the deadline for disenrollment
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contest review (October 1, 1978} has
passed (see 25 CFR 43h.15(h)).

The policy of the Department of the
Interior is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments, suggestions,
or objections regarding the proposed
amendments, -

The principal author of the proposed
revisions is Ms. Sara Russell, Attorney-
Adviser, Hearings Division, Office of
Hearings and Appeals, Department of
the Interior.

Note.—The Department of the Interior has
determined that this document is not a
significant rule and does not require a
regulatory analysis under Exec. Order No.
12044 and 43 CFR Part 14.

Dated: May 21, 1980.

Ruth R. Banks,
Director, Office of Hearings and Appeals.

1. It is proposed to revise Subpart A of
Part 4 of Title 43 of the Code of Federal
Regulations as follows:

Subpart A—Generai; Office of Hearings and
Appeals

Sec.

4.1 Scope of authority.

4.2 Rules governing hearings and appeals

procedures.

Membership of Appeals Board

decisions, functions of chief judges.

4.4 Representation before the Office of
Hearings and Appeals.

4.5 Power of the Secretary and Director.

4.6 Public records; locations of field offices.

Subpart A—General; Office of
Hearings and Appeals

§4.1 Scope of authority.

The Office of Hearings and Appeals. °
headed by a Director, is an authorized
representative of the Secretary for the
purpose of hearing, considering, and
determining, as fully and finally as
might the Secretary, matters within the
jurisdiction of the Department involving
hearings, appeals, and other review
functions of the Secretary (the
organization of the Office of Hearings .,
and Appeals and the authority’delegated
by the Secretary to the Director and
other principal officials of the Office are
set forth in Part 211, Chapter 13, of-the
Departmental Manual). Principal .
components of the Office include: .

(a) A Hearings Division comprised of
Administrative Law Judges who are
authorized to conduct: (1) Hearings in -
cases required by law to be conducted
pursuant to 5 U.S.C. 554 (1976); (2)
hearings in Indian probate matters; and- -
(3) hearings in other cases arising under
statutes and regulations of the
Department, including rulemakmg
hearings.

4.3

(b} Several Appeals Boards, described
below, with administrative review
jurisdiction.

(1) Board of Contract Appeals. The
Board is authorized to exercise the
authority granted to agency Boards of
Contract Appeals by the Contract
Disputes Act of 1978, Pub. L. 95-563, in
deciding appeals from findings of fact,
decisions, or failure to issue timely
decisions by contracting officers of any
bureau or office of the Department,
wherever situated, or any field
installation thereof, and order and
conduct hearings as necessary with
respect to cases under the Contract
Disputes Act of 1578. The Board, as
previously authorized by DM Release
#2122 dated October 20, 1978, may
continue to exercise thé authority
previously delegated to it with respect
to those contract cases which are not
subject to the provisions of the Contract
Disputes Act of 1978. Special regulations
applicable to proceedings before the

-Board are contained in Subpart C of this

part.

(2) Board of Indian Appeals. The
Board decides finally for the Department
appeals to the head of the Department
pertaining to: (i) Administrative actions
of officials of the Bureau of Indian
Affairs in cases involving .
determinations, findings, and orders
protested as a violation of a right or
privilege of the appellant, except
enrollment and except the leasing of
Indian land for oil and gas exploration

- _ and production under regulations in 25

CFR Part 2; and (ii) orders and decisions
of Administrative Law.Judges in Indian
probaté matters other than those
involving estates of the Five Civilized
Tribes of Indians and Osage Indian
wills. The Board also decides other
matters pertaining to Indians referred to
it by the Director of the Office of
Hearings and Appeals for exercise of
the review authority of the Secretary.
Special regulations applicable to
proceedings before the Board are
contained in Subpart D of this part. . *-
(3) Board of Land Appeals. The Board
decides finally for the Department
appeals to the head of the Department
from decisions by Departmental officials
relating to the use and disposition of
public lands and their resources and the

" use-and disposition of mineral resources

in certain acquired lands. of the United

States and in the submerged lands of the

Outer Continental Shelf, Special
procedures for hearings, appeals, and
contests in public lands cases are
contained in Subpart E of this part.

(4) Board of Surface Mining and
Reclamation Appeals. The Board
performs finally for-the Department the
appellate and other review functions of

S

the Secretary under the Surface Mining
Control and Reclamation Act of 1977, 30
U.S.C. 1201-1328 (Supp. 1 1977).

(5) Alaska Native Claims Appeal
Board. The Board considers and decides
finally for the Department appeals to the
head of the Department from findings of
fact or decisions by Departmental
officials in matters relating to land
selection arising under the Alaska
Native Claims Settlement Act, 43 U.S.C.
16011628 (1976), as amended, and any
other statute dealing with Alaska Native
claims except the Alaska Native -
Allotment Act, Act of May 17, 1908, 34
Stat. 197, as amended. The Board shall
not consider: (i) Appeals relating to
enrollment of Alaska Natives; (ii)
appeals on rights granted and protected
by section 14(c) of the Alaska Native
Claims Settlement Act; (iii) appeals on
easements brought by parties to
agreements with the Department which
set forth alternative procedures for
easement appeals; and (iv) appeals
relating to locations and entries under
the mining and public land laws. With
respect to dppeals from Departmental
decisions on village eligibility under
section 11(b) of the Alaska Native
Claims Settlement Act, decisions of the
Board shall be submitted to the
Secretary for approval before becoming
final. Special regulations applicable to
proceedings before the Board are
contained in Subpart J of this part,

(6) Ad Hoc Appeals Board, Appeals to
the head of the Department which do
not lie within the appellate review
jurisdiction of an established Appeals
Board and which are not specifically
excepted in the general delegation of
authority to the Director, may be
considered and ruled upon by the
Director or by an Ad Hoc Appeals Board
appointed by the Director to consider a
particular appeal and to decide finally
for the Department all questions of fact
and law necessary for the complete
adjudication of the issues. Special
regulations applicable to proceedings in
such cases are contained in Subpart G
of this part.

§4.2 Rules governing hearings and
appeals procedures.

Rules governing procedures before the
various components of the Office of

' Hearings and Appeals are found in the -

relevant subparts of this part, in the
substantive regulations and policies of
the Department relating to the
proceeding, and in the governing laws.
Part 1 of this subtitle regulates practice
before the Department of the Interior.
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§4.3 Membership of appeals boards;
decisions, functions of chief judges.

(a) The Appeals Boards consist of
Administrative Judges and a Chief
Administrative Judge. Except as
provided by statute, the'Director may
serve as an ex officio member on any of
the Boards, and alternate members may
serve, when necessary, in place of or in
addition to regular members. The Chief
Administrative Judge of an Appeals
Board may direct that an appeal be
decided by a panel of any two
Administrative Judges of the Board; but
if they are unable to agree upon a
decision, the Chief Administrative Judge
may assign one or more additional
Administrative Judges of the Board to
consider the appeal. The concurrence of
a majority of the Board Administrative
Judges who consider an appeal shall be
sufficient for a decision.

(b} Decisions of the Board must be in
writing and signed by not less than a
majority of the Administrative Judges
who considered the appeal. The
Director, being an ex officio member,
may participate in the consideration of
any appeal and sign the resulting
decision.

(c) The Chief Administrative Judge of
an Appeals Board shall be responsible
for the internal management and
administration of the Board, and is
authorized to act on behalf of the Board
in conducting correspondence and in
* carrying out such other duties as may be
necessary in conducting the routine
business of the Board.

§ 4.4 Representation before the Office of
Hearings and Appeals.

{(a) Appearances generally.
Representation of parties in proceedings
before the Office of Hearings and
Appeals is governed by Part 1 of this
subtitle, which regulates practice before
the Department of the Interior.

(b) Representation of the Government.
Department counsel designated by the
Solicitor of the Department to represent
agencies, bureaus, and offices of the
Department of the Interior in
proceedings before the Office of
Hearings and Appeals, and Government
- counsel for other agencies, bureaus, or
offices of the Federal Government
involved in any proceeding before the
Office of Hearings and Appeals, shall
represent the Government agency in the
same manner as a private advocate
represents a client.

§4.5 Power of the Secretary and Director.
{a) Secretary. Nothing in this part

shall be construed to deprive the

Secretary of any power conferred upon

- him/her by law. The authority reserved

to the Secretary includes, but is not
limited to:

(1) The authority to take jurisdiction
at any stage of any case before any
employee or employees of the
Department, including any
Administrative Law Judge or Board of
the Office, and to render the final
decision in the matter after holding such
hearing as may be required by law; and

(2) The authority to review any
decision of any employee or employees
of the Department, including any
Administrative Law Judge or Board of
the Office, or to direct any such
employee or employees to reconsider a
decision.

(b) The Director. Pursuant to
delegated authority from the Secretary,
the Director may assume jurisdiction of
or review any case before any Board of
the Office or direct reconsideration of
any decision by any Board of the Office.

§4.6 Public records; locations of fleld
offices.

Part 2 of this subtitle prescribes the
rules governing availability of the public
records of the Office of Hearings and
Appeals. It includes a list of the field
offices of the Office of Hearings and
Appeals and their locations.

Subpart H—{Deleted]

2.1t is proposed to delete Subpart H of
Part 4 of Title 43 of the Code of Federal
Regulations to comply with Exec. Order
No. 12086, which transfers all functions
under Exec. Order No. 11246, as
amended by Exec. Order No. 11375, from
the Department of the Interior to the
Department of Labor,

3.1t is proposed to revise Subpart I of
Part 4 of Title 43 of the Code of Federal
Regulations as follows:

Subpart I—-Speclal Procedural Rules
Applicable to Practice and Procedure for
Hearings, Declslons, and Administrative
Review Under Part 17 of This Title—
Nondiscrimination in Federally Assisted
Programs of the Department'of the
Interior—Effectuation of Title Vi of the Civil
Rights Act of 1964

General

Sec.

4.800
4.801
4.802
4.803
4.804
4.805

Designation and Responsibilities of
Administrative Law Judge

4.806 Designation.

4.807 Authority and responsibilities.
Appearance and Practice

4.808 Participation by a party.
4.809 Determination of parties.

Scope and construction of rules.
Suspension of rules.

Definitions.

Computation of time.

Extensions of time.

Reduction of time to file documents.

4.810 Complainants not parties.
4.811 Determination and participation of
amici.

Form and Filing of Documents

4.812 Form.
4.813 Filing and service.
4.814 Certificate of service.

Procedures

4.815 How a proceeding is commenced.

4.816 Notice of hearing and response
thereto.

4.817 Notice of opportunity to request a
hearing and response thereto.

4818 Answer.

4.819 Amendment of notice or answer.

4.820 Consolidated or joint hearings.

4.821 Motions.

Disposition of motions.

Interlocutory appeals.

Exhibits.

Admissions as to facts and
documents.

4828 Discovery.

4.827 Dispositions.

4.828 Use of dispositions at hearing.

4.829 Interrogatories to parties.

4.830 Production of documents and things
and entry upon land for inspection and
other purposes.

4.831 Sanctions.

4.832 Ex parte communications.

Prebeasi .

4.833 Prehearing conferences.

Hearing

4.834 Purpose.

4.835 Evidence.

4.838 Official notice.

4.837 Testimony.

4.838 Objections.

4.839 Exceptions.

4.840 Offer of proof.

4.841 Official transcript.

Posthearing Procedures Co

4.842 Proposed findings of fact and
conclusions of law.

4.843 Record for decision.

4.844 Notification of right to file exceptions.

4.845 Final review by Secretary.

Authority: 43 CFR 17.8 and 17.8 and 5

U.S.C. 301 {1976).

Subpart I—Special Procedural Rules
Applicable to Practice and Procedure
for Hearings, Decisions, and
Administrative Review Under Part 17
of This Title—Nondiscrimination in
Federally Assisted Programs of the
Department of the Interior—
Effectuation of Title VI of the Civil
Rights Act of 1964,

Authority: 43 CFR17.8and 179 and 5
U.S.C. § 301 (1975).

Cross Reference: See 43 CFR17.8 and 17.9
for additional rules applicable to hearings,
decisions, and administrative review
procedures under Part 17 of this title, See also
Subpart A of this title for the organization,
authority, and jurisdiction of the Office of
Hearings and Appeals.
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General

§4.800 Scope and construction of rules. '

(a) The rules of procedures in this
subpart supplement Part 17 of this title ™
and are applicable to the practice and
procedure for hearings, decisions, and
administrative review conducted by the
Department of the Interior, pursuant to

. Title VI of the Civil Rights Act of 1964
(section 602, 42 U.S.C. 2000d-1 (1976))
and Part 17 of this title concerning
nondiscrimination in Federally-assisted
programs in connection with which
Federal financial assistance is extended
under laws administered in whole or in
part by the Department of the Interior.

(b) These regulations shall be liberally
construed to secure the just, prompt, and
inexpensive determination of all
proceedings consistent with adequate
consideration of the issues involved and
full protection of the rights of all
interested parties including the
Government..

§4.801 Suspension of rules. .

Upon notice to all parties, the -
responsible Department official or the
Administrative Law Judge, with respect
to matters pending before him/her, may
modify or waive any rule in this part
upon the determination that no party
will be unduly prejudiced and the ends
of.justice will thereby be served.

§4.802 Definitions.

(a) The definitions set forth in § 17.12
of thisg title apply also to this subpart.

(b) “Director” means the Director,
Office for Equal Opportunity,
Department of the Interior.

(c) "Administrative Law Judge” means
an Administrative Law Judge designated
by the Office of Hearings and Appeals,
Office of-the Secretary, in accordance
with 5 U.S.C. 3105 and 3344 (1976).  _

(d) “Notice” means a notice of hearing
in a proceeding instituted under Part17
of this title and these regulations. -

(e) “Party” means a recipient or
applicant, the Director, and any person
or organization participating in a
proceeding pursuant to § 4.808.

§4.803 Computation of time,

Except as otherwise provided by law,
in computing any period of time under
these rules or in any order issued
hereunder, the time begins with the day
following the act or event, and includes
the last day of the period, unless itis a
Saturday, Sunday, Federal legal holiday,
or other nonbusiness day, in which
event it includes the next following day
which is not a Saturday, Sunday,
Federal legal holiday, or other
nonbusiness day, When the period of
time prescribed or allowed is 7 days or

less, intermediate Saturdays, Sundays,
Federal legal holidays, and other
nonbusiness days shall be excluded in
the computation.

§4.804 Extensions of time.

A tequest for extension of time should’

be made to the designated
Administrative Law Judge or other
appropriate Departmental official with
respect to matters pending before him/
her: Such request shall set forth the
reasons for the request and shall be
served on all parties. Extensions may be
granted upon a showing of good cause
by the applicant. Answers to such
requests are permitted if made promptly.

§4.805. Reduction of time to ﬂle ‘
documents. 7

For good cause, the responmble s
Departmental official or the
Administrative Law Judge, with respect
to matters pending before him/her, may
reduce any time limit prescribed by the
rules in this part, except as provided by
law or in Part 17 of this title. ‘

Designation and Responsibilities of

‘Administrative Law Judge

§4.806 Designation.

Hearings shall be held before an
Administrative Law Judge desxgnated by
the Office of Hearings and Appeals in
accordance with 5 U.S.C. 3105 and 3344
(1976). .

§4. 807. Auth'orlty and responsibilities.

The Administrative Law Judge shall
have all powers necessary to preside
over the parties and the proceeding, to
conduct the hearing, and to make a
decision in accordance with 5 U.S.C.
554-557 (1976). These powers shall
include, but are not limited to, the power
to: -

{a) Hold conferences to settle,
simplify, or fix the issuesina
proceeding, or to consider other matters
that may aid in, the expeditious
disposition of the proceeding.

-(b) Require parties to state their
position with respect to the various
issues in the proceeding.

- (c) Establish rules for media coverage
of the proceeding.

(d) Rule on motions and other
1p;rocedural items in matters before him/

er.

(e) Regulate the course of the heanng.
the conduct of counsel, parties,
witnesses, and other participants.

(f) Administer oaths, call witnesses on
his/her own motion, examine witnesses,
and direct witnesses to testify.

(g} Receive, rule on, exclude, or limit
evidence.-

(h) Fix time limits for submission of
written documents in matters before
him/her.

(i) Take any action authorized by
these regulations, by 5 U.S.C. 556 (19786),

- or by other pertinent law.

>

Appearance and Practice

§4.808 Participation by a party.

Subject to the provisions contained in
Part 1 of this subtitle, a party may
appear in person, by representative, or
by counsel, and may participate fully in
any proceeding held pursuant to Parl 17
of this title and these regulations. A
state agency or any instrumentality
thereof, a political subdivision of the
state or instrumentality thereof, or a
corporation may appear by any of its
officers or employees duly authorized to
appear on its behalf.

§ 4.809 - Determination of partles.

(a) The affected applicant or recipiont
to whom a notice of hearing or a notice
of an opportunity for hearing has been
mailed in accordance with Part 17 of this
title and § 4.815, and the Director, are
the initial parties to the proceeding.

{b) Other persons or organizations
shall have the right to participate as
parties if the final decision could
directly and adversely affect them or the
class they represent, and if they may
contribute materially to the disposition
of the praceeding.

(c) A person or organization wishing
to participate as a party under this
section shall submit a petition to the
Administrative Law Judge within 15
days after the notice has been served.
The petition should be filed with the
Administrative Law Judge and served on

.the affected applicant or recipient, on

the Director, and on any other person or
organization who has been made a party
at the time of filing, Such pehtion shall
concxsely state: (1) Petitioner's interest
in the proceeding, (2) how participation
as a party will contribute materially to
the disposition of the proceeding, (3)
who will appear for petitioner, (4) the
issues on which petitioner wishes to
participate, and (5) whether petitioner
intends to present witnesses.

(d) The Administrative Law Judge
shall promptly ascertain whether there
are objections to the petition. The
Administrative Law Judge shall then
determine whether petitioners have the
requisite interest to be a party in the
proceeding, as defined in paragraphs (a)
and (b) of this section, and shall permit
or deny participation accordingly.
Where petitions to participate as parties
are made by individuals or groups with
common interests, the Administrative
Law Judge may request all the
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petitioners to designate a single
representative, or may recognize one or
more of the petitioners to represent all
the petitioners. The Administrative Law
Judge shall give each petitioner written
notice of the decision on a petition. If a
petition is denied, the Administrative
Law Judge shall briefly state the grounds
for denial and shall then treat the
petltlon as a request for participation as
amicus curiae. The Administrative Law
Judge shall give written notice to each
party of each petition granted.

(e) Persons or organizations whose
petition for party participation is denied
may appeal the decision to the Director,
Office of Hearings and Appeals, within
7 days of receipt of denial. The Director,

_Office of Hearings and Appeals, will
make the final decision for the
Department to grant or deny the
petition. ~

§4.810 Complainants not parties.

A person submitting a complaint
pursuant to § 17.6 of this title is not a
party to the proceeding governed by Part
17 of this title and these regulations, but
may petition, after the proceeding is
initiated, to become an amicus curiae. In
any event, a complainant shall be
advised of the time and place of the
hearing.

§4.811 Determination and participation of
amici.

(a) Any interested person or
_organization wishing to participate as
amicus curiae in the proceeding shall
file a petition before the commencement
of the hearing. The petition shall
concisely state petitioner’s interest in
the hearing and who will represent
petitioner.

{b) The Administrative Law Judge will
grant the petition if it is found that
petitioner has an interest in the
proceeding and may contribute
materially to the disposition of the
proceeding. The Administrative Law
Judge shall give petitioner written notice
of the decision on the petition.

(c) An amicus curiae is not a party
and may not introduce evidence at a
hearing but may only participate as
provided in paragraph (d) of this section.

(d) An amicus curiae may submit a
written statement of position to the
Administrative Law Judge at any time
prior to the beginning of a hearing, and
shall serve a copy on each party. The
amicus curiae may also file a brief or
written statement on each occasion a
decision is to be made or a prior
decision is subject to review. The brief
or written statement shall be filed and
served on each party within the time

_ limits apphcable to the party whose

position the amicus curiae supports or if

the amicus curiae does not support the
position of any party, within the longest
time limit applicable to any party at that
particular stage of the proceeding.

(e) When all parties have completed
their initial examination of a witness,
any amicus curiae may request the
Administrative Law Judge to propound
specific questions to the witness. The
Administrative Law Judge, in his/her
discretion, may grant any such request if
he/she believes the proposed additional
testimony may assist materially in
elucidating factual matters at issue
between the parties and will not expand
the issues.

Form and Filing of Documents

§4.812 Form.

Documents filed in a proceeding shall
show the docket description and title of
the proceeding, the party or amicus
submitting the document, the dates
signed, and the title, if any, and address
of the signatory. The original will be
signed in ink by the person representing
the party or amicus. Copies need not be
signed, but the name of the person
signing the original shall be reproduced.

§4.813 Filing and service.

(a) All documents submitted in a
proceeding shall be served on all
parties. The original and two copies of
each document shall be submitted for
filing. Filings shall be made with the
Administrative Law Judge or other
appropriate Departmental official before
whom the proceeding is pending. With
respect to exhibits and transcripts of
testimony, only originals need be filed.

(b) Service upon a party or amicus
shall be made by delivering one copy of
each document requiring service in
person or by certified mail, return
receipt requested, properly addressed
with postage prepaid, to the party or
amicus, or attorney or designated
representative. Filing will be made in
person or by certified mail, return
receipt requested, to the Administrative
Law Judge or other appropriate
Departmental official before whom the
proceeding is pending.

(c) The date of filing or of service shall
be the day when the matter is deposited
in the U.S. mail or is delivered in person.

§4.814 Certificate of service.

The original of every document filed
and required to be served upon parties
shall be endorsed with a certificate of
service signed by the party or amicus
curiae making service or by the attorney
or representative, stating that such
service has been made, the date of
service, and the manner of service.

Procedures

§4.815 How a proceeding Is commenced.
A proceeding is commenced by the
Director by mailing to an applicant or
recipient a notice of alleged
noncompliance with the Act and the
regulations thereunder. The notice shall
include either a notice of hearing fixing
a date therefor or a notice of an
opportunity for a hearing as provided in
§ 17.8 of this title. The notice shall
advise the applicant or recipient of the
action proposed to be taken, the specific
provisions of Part 17 of this title under
which the proposed action is to be
taken, and the matters of fact or law
asserted as the basis of the action.

§4.816 Notice of hearing and response
thereto.

A notice of hearing shall fix a date not
less than 30 days from the date of
service of the notice of hearing on
matters alleged in the notice. If the
applicant or recipient does not desire a
hearing it should be so stated in writing,
in which case the applicant or recipient
shall have the right to further participate
in the proceeding. Failure to appear at
the time set for a hearing, without good
cause, shall be deemed a waiver of the
right to a hearing under section 602 of
the Act and the regulations thereunder
and consent to the making of a decision
on such information as is available
which may be presented for the record.

§4.817 Notice otopporhntyto requesta
hearing and response thereto.

A notice of opportunity to request a
hearing shall set a date not less than 20
days from service of the-notice within
which the applicant or recipient may file
a request for a hearing, or may waive a
hearing and submit written information
and argument for the record, in which
case the applicant or recipient shall
have the right to further participate in
the proceeding. When the applicant or
recipient elects to file a request fora
hearing, a time shall be set for the
hearing at a date not less than 20 days
from the date applicant or recipient is
notified of the date set for the hearing.
Failure of the applicant or recipient to
request a hearing or to appear at the
date set shall be deemed a waiver of the
right to a hearing under section 602 of
the Act and the regulations thereunder
and consent to the making of a decision
on such information as is available
which may be presented for the record.

§4.818 Answer.

In any case covered by § 4.816 or
§ 4.817 the applicant or recipient shall
file an answer. The answer shall admit
or deny each allegation of the notice
unless the applicant or recipient is
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without knowledge, in which case the

answer shall so state and the statément *

will be considered a denial. Failure to
file an answer shall be deemed an
admission-of all allegations of fact in‘the
notice. Allegations of fact in the notice
not denied or controverted by answer .
shall be deemed admitted. Matters
alleged in the answer as affirmative

_ defenses shall be separately stated and
numbered. The answer under § 4.816
shall be filed within 20 days from the
date of service of the notice of hearing.
The answer under § 4.817 shall be filed
within 20 days of service of the notice of
opportunity to request a hearing. -

§4.819 Amendment of notice or answer.

The Director may amend the notice of
hearing or opportunity for hearing once
as a matter of course before an answer
is filed, and each respondent may
amend the answer once as a matter of
course not later than 10 days before the
date fixed for hearing but in no event
later than 20°'days from the date of
service of the original answer. Other
amendments of the notice or of the
answer to the notice shall be made only
by leave of the Administrative Law
Judge. An amended notice shall be
answered within 10 days of its service,
or within the time for filing an answer to
the original notice, whichever period is
longer.

§4.820 Consolldated or ]olnt hearings., _

As provided in § 17.8(e) of this title,
the Secretary may provide for
proceedings in the Department to be
joined or consolidated for hearing with
proceedings in other Federal
departments or agencies by agreement
with such other departments or
agencies. All parties to any proceedings
consolidated subsequent to service of
the notice of hearing shall be promptly
served with notice of such
consolidation.

§4.821 Motions.

. Motions and petitions shall state the

relief sought, the basis for relief, and the
authority relied upon. If made before or
after the hearing itself, these matters
shall be in writing, If made at the
hearing they may be stated orally, but
the Administrative Law Judge may
require that they be reduced to writing
and filed and served on all parties.
Within 8 days after a written motion or
petition is served, any party may file a-
response to a motion or petition. An
immediate oral response may be made
to an oral motion. Oral argument on

P

motions will be at the discretion of the .

Administrative Law Judge.

§4.822 Disposition of motions. »

The Administrative Law Judge may
not grant a written motion or petition
prior to expiration of the time for filing
responses thereto, but may overrule or
deny such motion or petition without
awaiting response; Provided however,
That prehearing conferences, hearings,
and decisions need not be delayed .
pending disposition of motions or
petitions. Oral motions and petitions
may be ruled on immediately.

§4.823 lnterloputéry appeals.

Except as provided in § 4.809(e}, a
ruling of the Administrative Law Judge
may not be appealed to the Director,
Office of Hearings and Appeals, prior to
consideration of the entire proceeding

by the Administrative Law Judge, unless -

permission is first obtained from the
Director, Office of Hearings and
Appeals, and the Administrative Law
Judge has certified the interlocutory
ruling on the record or abused his/her
discretion in refusing a request to so
certify.

Permission will not be granted except
upon a showing that the ruleing
complained of involves a controlling
question of law and that an immediate
appeal therefrom may materially
advance the final decision. An

interlocutory appeal shall not operate to

suspend the hearifig unless otherwise
ordered by the Director, Office of
Hearings and Appeals. If an appeal is
allowed, any party may file a brief
within such period as the Director,
Office of Hearings and Appeals, directs.
Upon affirmance, reversal, or
modification of the Administrative Law
Judge’s Interlocutory ruling or order by
the Director, Office of Hearings and
Appeals, the case will be remanded
promptly to the Administrative Law
Judge for further proceedings.

§4.824 Exhibits.

Proposed exhibits shall be exchanged
at the prehearmg conference, or
otherwise prior to the hearing if the
Administrative Law Judge so directs.
Proposed exhibits not so exchanged in
accordance with the Administrative
Law Judge’s order may be denied
admission as evidence. The authenticity
of all exhibits submitted prior to the

- hearing, under direction of the

administrative Law Judge, will be
deemed admitted unless written
objection thereto is filed and served on
all parties, or unless good cause is
shown for failure to file such written
objection.

§4.825 Admissions as to facts and
documents.

Not later than 15 days prior to the
date’of the hearing any party may serve
upon an opposing party a written
request for the admission of the
genuineness and authenticity of any

* relevant documents described in, and

exhibited with, the request, or for the
admission of the truth of any relevant
matters of fact stated in the request.
Each of the matters as to which an
admission is requested shall be deemed
admitted, unless within a“period of 10
days the party to whom the request is
directed serves upon the requesting
party a statement-either (a) denying
specifically the matters as to which an
admission is requested, or (b) setting
forth in detail the reasons why the
matters cannot be either truthfully
admitted or denied.

§4.826 Discovery.

(a) Methods. Parties may obtain
discovery as provided in these rules by
depositions, written interrogatories,
production of documents, or other items;
or by permission to enter property for
ingpection and other purposes.

(b) Scope. Parties may obtain
discovery regarding any matter not
privileged which is relevant to the
subject matter involved in the hearin,

(c) Protective orders. Upon motion%)y )
a party or by the person from whom
discovery is sought, and for good cause
shown, the Administrative Law Judge
may make any order which justice
requires to limit or condition discovery
in order to protect a party or person
from annoyance, embarrassment,
oppression, or undue burden or expense.

(d) Sequence and timing, Methods of
discovery may be used in any sequence,.
The fact that a party is conducting
discovery shall not operate to delay any
other party's discovery.

(e} Time limit. Discovery by all parties
will be completed within such time as
the Administrative Law Judge directs
from the date the notice of hearing is
served on the applicant or recipient.

§4.827 Depositions.

{a) A party may take the teshmony of
any person, including a party, by
deposition upon oral examination. This
may be done by stipulation or by notice,
as set forth in paragraph (b) of this
section. On motion of any party or other
person upon whom the notice is servad,
the Administrative Law Judge may, for
cause shown, enlarge or shorten the
time for the deposition), limit the scope
of the deposition, or quash the notice.
Depositions of persons other than
parties or théir representatives shall be

_ upon consent of the deponent.
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(b){1) The party will give reasonable
notice in writing to every other party of
the time and place for taking
depasitions, the name and address of
each person to be examined, if known,
or a general description sufficient to
identifying him/her or the particular
class or group to which he/she belongs.

{2) The notice to a deponent may be
accompanied by a request for the
production of documents and tangible
things at the taking of the deposition.

(3) A party may name as the deponent
a corporation, partnership, association,
or governmental agency and may
designate a particular person within the
organization whose testimony is desired
and the matter on which examination is
requested. If no particular person is
named, the organization shall designate
one or more agents to testify on its
behalf, and may set forth the matters on
which each will testify. The persons so
designated shall testify as to matters
known or reasonably available to the
organization.

(c) Examination and cross-
examination of witnesses may proceed
as permitted at the hearing. The witness
shall be placed under-oath by a
disinterested person qualified to
administer oaths by the laws of the
United States or of the place where the
examination is held, and the testimony
taken by such person shall be recorded
verbatim.

(d) During the taking of a deposition a
party or depdnent may request
suspension of the deposition on the
grounds of bad faith in the conduct of
the examination, annoyance,
embarrassment, oppression of a
deponent or party, or improper
questions propounded. The deposition
will then be adjourned. However, the
objecting party of deponent must
immediately move the Administrative

Law Judge for a ruling on the objections .

to the deposition conduct or proceeding.
The Administrative Law Judge may then
limit the scope or manner of the taking
of the deposition.

(e) The officer shall certify the
deposition and promptly file it with the
Administrative Law Judge. Documents
or true copies of documents and other
items produced for inspection during the
examination of the witness shall, upon
the request of a party, be marked for

- identification and annexed-to the

deposition.

{f) The party taking the deposition
shall give prompt notice of its filing to
all other parties.

§4.828 Use of depositions at hearing.

{a) Any part or all of a deposition so
far as admissible under § 4.835 applied
as though the witness were then present

and testifying, may be used against any
party who was present or represented at
the taking of the deposition or who had
reasonable notice thereof as follows:

(1) Any deposition may be used for
contradiction or impeachment of the
deponent as a wilness.

{2) The deposition of a party, or of an
agent designated to testify on behalf of a
party, may be used by an adverse party
for any purpose.

(3) The deposition of any witness may
be used for any purpose if the party
offering the deposition has been unable
to procure the attendance of the witness
because he/she is dead; or if the witness
is at a greater distance than 100 miles
from the place of hearing or is out of the
United States, unless it appears that the
absence of the witness was procured by
the party offering the deposition; or if
the witness is unable to attend or testify
because of age, illness, infirmity, or
imprisonment; or upon application and |
notice that such exceptional
circumstances exist as to make it
desirable, in the interest of justice and
with due regard to the imporlance of
presenting the testimony of witnesses
orally in open hearing, lo allow the
deposition to be used.

(b) If only part of a deposition is
offered in evidence, the remainder
becomes subject to introduction by any
party.

{c) Objection may be made at the
hearing to receiving in evidence any
depostion or part thereof for any reason
which would require the exclusion of the
evidence if the witness were then
present and testifying.

§4.829 Interrogatories to parties.

(a) Any party may serve upon any
other party written interrogatories after
the notice of hearing has been filed. If
the party served is a corporation,
partnership, association, or
governmental agency, an agent shall
furnish such information as is available
to the party.

(b) Each interrogatory shall be
answered separately and fully in wriling
under oath, unless it is objected to in
which event the objection shall be
stated in place of an answer. The
answers are to be signed by the persons
making them, and the objections signed
by the attorney or other representative
making them. Answers and objections
shall be made within 30 days after the
service of the interrogatories. The party
submitting the interrogatories may move
for an order under § 4.831 with respect
to any objection to or other failure to
answer an interrogatory.

(c) Interrogatories shall relate to any
matter not privileged which is relevant
to the subject matler of the hearing.

§4.830 Production of documents and
things and entry upon land for Inspection
and other purposes.

{a) After the notice of hearing has
been filed, any party may serve on any
other parly a request to produce and/or
permit the party, or someone acling on
his/her behalf, to inspect and copy any
designated documents, phonorecords,
and other data compilations from which
information can be obtained and which
are in the possession, custody, or control
of the parly upon whom the request is
served. If necessary, translation of data
compilations shall be done by the party
furnishing the information.

{b) After the notice of hearing has
been filed, any party may serve on any
other party a request to permit entry
upon designated property in the
posssession or control of the party upon
whom the request is served for the
purpose of inspection, measuring,
surveying or photographing, testing. or
sampling the property or any designated
objecl. .

(c) Each request shall set forth with
reasonable particularity the items to be
inspected and shall specify a reasonable
time, place, and manner of makirg the
inspection and performing the related
acts.

(d) The party upon whom the request
is served shall respond within 15 days
after the service of the request. The
response shall state, with respect to
each item, that inspection and related
activities will be permitted as requested;
unless there are objections in which
case the reasons for each objection shall
be stated. The party submitting the
request may move for an order under
§ 4.831 with respect to any objection to
or other failure to respond.

§4.831 Sanctions.

(a) A party, upon reasonable notice to
other parlies and all persons affected
thereby, may move for an order as
follows:

(1} If a deponent fails to answer a
question propounded or submitted under
§ 4.827(c), or a corporation or other
entity fails to make a designation under
§ 4.827(b)(3). or a party fails to answer
an interrogatory submitted under
§ 4.829, or a party under § 4.830 fails fo
respond that inspection willbe -
permitted or fails to permit inspection, .
the discovering party may move for an
order compelling an answer, a
designation, or inspection.

(2) An evasive or incomplete answer
is 1o be ireated as a failure to answer.

(b) If a party or an agent designated to
testify fails to obey an order to permit
discovery, the Administrative Law Judge
may make such orders as are just,
including: .
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(1) That the matters regarding which
the order was made or any other
designated facts shall be established in

accordance with the claim of the party -

obtaining the-order.

(2) Refusing to allow the disobedient
party to supoort or oppose designated
claims or defenses, or prohibiting him/

her from introducing designated matters .

in evidence. :

(c) If a party or an agent designated to
testify fails after proper service (1) to
. appear for the deposition, (2) to serve
answers or objections to interrogatories
submitted under § 4.829, or (3) to serve a
written response to a request for
inpection submitted under § 4.830, the
Administrative Law Judge on motion
may make such orders as are just,
including those aughorized under
subparagraphs (1) and (2) of paragraph
(b) of this section,

§4.832 Ex parte communications.

(a) Written or oral communications
involving any substantive or procedural
issue in a matter subject to these
proceedings directed to the

Administrative Law judge, the Director, -

or the Director, Office of Hearings and
Appeals, shall be deemed ex parte
communications and are not to be
considered part of any record or the

basis for any. official decision, unless the -

communication is made by motion
pursuant to these rules. :

(b) The Administrative Law Judge
shall not consult any.person or party on
any fact in issue or on the merits of the
matter before him/her unless upon
notice and opportunity for all parties to
participate.

(c) No employee or agent of the
Federal Government engaged in the ~
investigation and prosecution of a
proceeding governed by these rules shall
participate or advise in the rendering of
any recommended or final decision,
except as witness or counsel in the
proceeding. '

Prehearing

§ 4.833 Prehearing conferences.

(a) Within 15 days after the answer
has been filed, the Administrative Law
Judge will establish a prehearing
conference date for all parties including
persons or organizations whose petition_
requesting party status has not been
ruled upon. Written notice of the
prehearing conference shall be sent by -
the Administrative Law Judge.

{b) At the prehearing conference the
following matters, among others, shall
be considered: (1) Simplification and
delineation of the issues to be heard; (2)
stipulations; (3) limitation of number of
witnesses and exchange of witness lists;
(4) procedure applicable to the

" proceeding; (5) offers of settlement; and

.(6) scheduling of the dates for exchange
of exhibits. Additional prehearing
conferences may be scheduled atthe -
discretiorn of the Administratiove Law
Judge, upon his/her own motion-or the

‘motion of a party. .

Hearing

§4.834 Purpose

(a) The purpose of a hearing is
primarily to receive factual evidence
and expert opinion testimony related.to
the issues in the proceeding. A hearing
will be held only in cases where issues
of fact must be resolved in order to
determine whether the applicant or
recipient has failed to comply with one
or more applicable requirements of Title
VI of the Civil Rights Act of 1964 and
Part 17 of this title. However, this shall
not prevent the parties from entering
into a stipulation of the facts.

-(b) If all facts are stipulated, the
proceeding shall go to conclusion in
accordance with Part 17 of this title and
the rules in this subpart.

(c) In any case where it appears from
the answer of the applicant or recipient
to the notice of hearing or notice of
opportunity to request a hearing, from
the failure to timely answer, or from the
admissions or stipulations in the record
that there are no matters of material fact
in dispute, the Administrative Law Judge
may enter an order so finding, vacating
the hearing date if one has been set, and
fixing the time for the submission of
evidence by the Government for the
record, Thereafter, the proceeding shall
go to conclusion in accordance with Part
17 of this title and the rules in this
subpart. An appeal from such order may
be allowed-in accordance with the rules
for interlocutory appeal in § 4.823.

. §4.835 Evidence.

Formal rules of evidence will not
apply to the proceeding. Irrelevant,

, immaterial, unreliable, and unduly

repetitious evidence will be excluded
from the record of a hearing. Hearsay
evidence shall not be inadmissible as
such.

§4.836 Official notice.

Whenever a party offers a public
document, or part thereof, in evidence,
and such document, or part thereof, has
been shown by the offeror to be
reasonably available to the public, the
document need not be produced or
marked for identification, but may be
offered for official notice as a public
document item by specifying the
document or relevant part thereof.
Official notice may also be taken of
other matters at the discretion of the
Administrative Law Judge.

1

§4.837 Testimony.

Testimony shall be given under oath
by witnesses at the hearing. A witness
shall be available for cross-examination,
and, at the discretion of the
Administrative Law Judge, may be
cross-examined without regard to the
scope of direct examination as to any
matter which is material to the
proceeding.

§4.838 Objections.

Objections to evidence shall be timely
and the party making them shall briefly
state the ground relied upon.

§4.839 Exceptions.

Exceptions to rulings of the
Administrative Law Judge are
unnecessary. It is sufficient that-a party,
at the time the ruling of the
Administrative Law Judge is sought,
makes known the action whicls he/she
desires the Administrative Law Judge to
take, or his/her objection to an action
taken and the ground therefor.

§4.840 Offer of proof.

An offer of proof made in connection
with an objection taken to any ruling of
the Administrative Law Judge excluding
proffered oral testimony, shall consist of
a statement of the substance of the
evidence which counsel contends would
be adduced by such testimony. If the
excluded evidence consists of evidence
in written form or consists of reference
to documents, a copy of such evidence
shall be marked for identification and
shall accompany the record as the offor
of proof.

§ 4.841 Officlal transcript.

An official reporter will be designated
for all hearings. The official transcripts
of testimony and argument taken,
together with any exhibits, briefs, or
memoranda of law filed therewith, shall
be filed with the Administrative Law .
Judge. Transcripts may be obtained by
the parties and the public from the
official reporter at rates not to exceed
the applicable rates fixed by the
contract with the reporter. Upon notice
to all parties, the Administrative Law
Judge may authorize such corrections to
the transcript as are necessary to
accurately reflect the testimony.

Posthearing Procedures

§4.842 Proposed findings of fact and
conclusions of law.

Within 30 days after the close of the
hearing each party may file, or the
Administrative Law Judge may request,
proposed findings of fact and
conclusions of law together with
supporting briefs. Such proposals and
briefs shall be served on all parties and
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amici. Reply briefs may be submitted
within 15 days after receipt of the initial
proposals and briefs. Reply briefs
should be filed and served on all parties
and amici.

§ 4.843 Record for decision.

The Administrative Law Judge will
make a decision upon the basis of the
record before him/her. The transcript of
testimony, exhibits, and all papers,
documents, and requests filed in the
proceeding shall constitute the record
for decision and may be inspected and
copied.

§4.844 Notification of right to file
exceptions.

The provisions of § 17.9 of this title
govern the making of decisions by
Administrative Law Judges, the Director,
Office of Hearings and Appeals, and the
Secretary. An Administrative Law Judge
shall, in any initial decision made by
him/her, specifically inform the
applicant or recipient of the right under
§ 17.9 of this title to file exceptions with
the Director, Office of Hearings and
Appeals. In instances in which the
record is certified to the Director, Office
of Hearings and Appeals, or in which
the Director, Office of Hearings and
Appeals, reviews the decision of an
Administrative Law Judge, he/she shall
give the applicant or recipient a notice
of certification or notice of review which
specifically informs the applicant or
recipient that, within a stated period
which shall not be less than 30 days
after service of the notice, the applicant
or recipient may file briefs or other
written statements of the contentions.

§ 4.845 Final review by Secretary.
Paragraph (f) of § 17.9 of this title
requires that any final decision of an
Administrative Law Judge or of the
Director, Office of Hearings and
Appeals, which provides for the
suspension or termination of or the
refusal to grant or continue Federal
financial assistance, or the imposition of
any other sanction available under Part ~
17 of this title or the Act, shall be
transmitted to the Secretary. The
applicant or recipient shall have 20 days
following service upon him/her of such
notice to submit to the Secretary
exceptions to the decision and
supporting briefs or memoranda -
suggesting remission or mitigation of the
sanctions proposed. The Director shall
have 10 days after the filing of the
exceptions and briefs in which to reply.

Subpart K—[Deleted]

4.1t is proposed to delete Subpart K of
- Title 43 of the Code of Federal
Regulations because the deadline for

disenrollment contest review (October 1,
1978) has passed (see 25 CFR 43 h. 15
L))

[FR Doc. 80-16019 Filed 5-23-80; B:45 am)
BILLING CODE 4310-10-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
45 CFR Part 400

Refugee Resettlement Program; Plan
and Reporting Requirements for
States

AGENCY: Office of the Secretary (OS),
HHS.

ACTION: Proposed rule.

SUMMARY: This proposed regulation sets
forth the plan requirements a State must
meet as a condition for receiving
assistance for refugees under title IV of
the Immigration and Nationality Act. It
also includes requirements for the
establishment of advisory councils to
participate in the implementation of the
plan, requirements for the content of the
State annual report on the use of refugee
resettlement program funds, and
requirements for maintenance of
records. This proposed regulation
implements section 412(a)(6) of the
Immigration and Nationality Act (added
by section 311(a)(2) of the Refugee Act
of 1980), that requires a State, as a
condition for receiving assistance for
refugees, to submit to the Director of the
Office of Refugee Resettlement (ORR)
(1) a plan that provides details of the
State's program for delivering assistance
and services funded by ORR, and (2) an
annual report, after the end of each
fiscal year, on the use of State-
administered Federal funds provided
under the program. State plans must be
submitted by October 1, 1980, the first
annual report is due December 1, 1980;
advisory councils must be established
by January 1, 1981.

DATE: To assure consideration,
comments should be received by June
26, 1980.

ADDRESS: Address comments to:

Director, Office of Refugee Resettlement,
Department of Health and Human
Services, Room 1229 Switzer Building,
300 C Street, SW., Washington, D.C.
20201.

Agencies and organizations are
requested to submit comments in
duplicate. Comments will be available
approximately two weeks after
publication in Room 1229, 330 C
Street, SW. on Monday through Friday

of each week from 8:30 a.m. to 5:00
pm.
FOR FURTHER INFORMATION CONTACT:
Dennis Gallagher, Oifice of Refugee
Resettlement, 1229 Switzer Building, 330
C Street, SW., Washington, D.C. 20201,
(202) 426-6510.

SUPPLEMENTARY INFORMATION:

Background

The Migration and Refugee
Assistance Act of 1962 centralized the
authority to conduct and fund U.S.
programs of assistance to refugees. This
Act is the legal basis for most of the U.S.
migration and refugee assistance
programs. The legislation provided an
open-ended authorization for assistance
to Cuban refugees in the United States.)
The 1965 amendments to the
Immigration and Nationality Act
established the first permanent statutory
basis for the admission of refugees.

The Migration and Refugee
Assistance Act of 1962 was authorized
for Western Hemisphere refugees only.
With the influx of Indochinese refugees
in 1975, the Indochina Migration and
Refugee Assistance Act of 1975 was
passed to authorize assistance to
Indochinese refugees. The 1975 act was
amended four times to include Laotian
refugees and to extend the authorization
period for domestic assistance.
Assistance was provided through the
Indochinese Refugee Assistance
Program (IRAP) within the Department
of Health, Education, and Welfare (now
HHS).

Under IRAP, States entered into
agreements with HHS wherein they
agreed to provide cash and medical
assistance and support services to
Indochinese refugees in accordance with
program instructions, policies, and
procedures issued by HHS’ Social
Security Administration. They also
agreed to maintain records, make
reports, and account for all Federal
funds received under the program.
Program guidelines were issued to
States by administrative instructions
because the program authority was to be
temporary. Because of the continued
growth of the program and the
expectation of continued refugee
admittance, a more formal and uniform
base for program operations and
management was needed.

On March 17, 1980, the President
signed the Refugee Act of 1980 (Pub. L.
96-212) which, among other things,
amended the Immigration and
Nationality Act to revise procedures for
the admission of refugees, and the
Migration and Refugee Assistance Act
of 1962 to establish a more uniform basis
for the provision of assistance to

-
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refugees. Section 311 of Pub. L. 96-212
amended title IV of the Immigration and
Nationality Act to establish the Office of
Refugee Resettlement (ORR) in HHS.
The function of ORR and its Director is
to fund and ddminister domestic refugee
resettlement programs of the Federal
government. Pub. L. 96-212 also requires
(1) detailed monitoring and evaluation
of the resettlement program; (2} detailed
reports to the Congress on the operation
of the program and the activities of
ORR; and (3) States to submit a plan to
the Director, by October 1, 1980 and (4)
annual State reports on the uses of
"Federal funds in the preceding fiscal-
year.

Statutory Atithority

This proposed regulation would
implement section 412(a)(6) of the
Immigration-and Nationality Act. That
section, added by section 311(a)(2) of
the Refugee Act of 1980, requires States,
as a condition for receiving refugee
assistance, to—

(1) Submit a plan to the Director of
ORR; .

(2) Meet standards, goals, and
priorities, developed by the Director of
ORR, which assure the effective
resettlement of refugees and which
promote their economic self-sufficlency
expedmously and the efficient provision
of services; and

(3) Submit to the Director, after the
end of the fiscal year, a report on the
uses of resettlement funds administered
by the State.

Under section 313(d) of the-Refugee Act
of 1980, the requirements for a plan
apply to assistance furnished after
October 1, 1980. Section 412(a){9) of the
Immigration and Nationality Act
authorizes the Secretary of HHS to issue
regulations needed to carry out the
program.

We intend to develop regulations over
the next year governing the refugee-
resettlement program after consultation
with States, private voluntary
regettlement organizations, refugee
groups, and others. After a thorough
examination of the legislation and
current program policy, as well as these
various consultations, we will issue
program regulations on those aspects of
the legislation that are deemed most
appropriate to implement the law
effectively and achieve its purpose of
establishing a more uniform basis for
the provision of assistance to refugees.

However, the legislation requires that
States, to receive funds for refugee
resettlement, submit a plan to the )
Director of ORR by October 1, 1980. In
order to meet that deadline we are )
publishing this proposed regulation with

an expedited public comment period of
30 days. We believe it is important for
States to receive guidance before they
submit their plans required by the
statute. This propoed regulation sets
forth plan requirements contained in the
statute, a requirement for establishing
an advisory council, and minimal -
reporting requirements. The expedited
comment period will ensure that States
have as much advance notice and
guidance as possible given the limited
time frame between passage of the
statute and the due date of plans.

Agreements between HHS and States
remain in effect until September 30,
1980. By October 1, 1980, a State must
have submitted a plan meeting the
requirements to the Director of ORR in
order to continue to receive assistance.
States may continue to rely on program
instructions and action transmittals
issued under IRAP for guidance, to the
extent that they do not conflict with the
current statute, until the program
regulations to be developed over the
next year are published.

Section 301 of the Refugee Act of 1980
amends section 101(a) of the
Immigration and Nationality Act by
adding a new definition of the term
“refugee”. Inasmuch as the Department
of Justice is charged with determining
refugee status and creating appropriate
requirements to document this status,
the following proposed regulation is tied
to these initial determinations and
reqmrements The Department of Justice
is presently developmgmtemm
regulations covering these matters. Until
those regulations are implemented, the
current practices and procedures
utilized by the Department of Justice in
establishing refugee status should be
referred to by States in formulatmg
plans under the accompanying proposed”
regulation.

_ Description of the Regulation

The proposal sets forth (1) the plan
requirements contained in the statute;
{2) the requirement for establishing a
State advisory council to participate in
the development and review of plan
amendments submitted to ORR; (3) the
required content of the annual State
report on the uses of Federal funds
provided for refugee assistance; and (4)
the requirement for maintenance of

“records.

All requirements proposed in these
regulations are statutorily imposed with
the following exceptions:

(1) The establishment of the provision
of English language training and |
employment services as a priority in
accomplishing the purpose of the
program (§ 400.1(c));

(2) The designation of a single State
agency responsible for the development
and administration of the plan
(§ 400.4(a));

(3) The establishment of, and
consultation with the State advisory
council (§ 400.4(g) and § 400.8);

(4) The submittal of plans for the
Governor’s review § 400.6);

(5) The maintenance of records and
the content of the annual report
(8 400.9); and

(6) The confidentiality of records
(§ 400.10).

We welcome comments on any of
these provisions in the proposed
regulations. We are legally bound to
implement statutorily imposed .
requirements.

Plan Reguirements

Section 412(a)(6)(A) of the
Immigration and Nationality Act
requires a State, in order to receive
Federal funds under the refugee
resettlement program, to submit a plan,
This proposal sets forth the basic
elements that must be included in each
plan, including the designation of a
single state agency to develop and
administer the plan. The proposal
requires a plan to describe how the
State intends to encourage effective
refugee resettlement and to promote
economic self-sufficiency as quickly as
possible, through the provision of cash
and medical assistance and other
support services. We believe that a
concerted effort must be made to
provide vital services to refugees as
soon as possible after their arrival and
to begin immediately to enhance their
economic and social self-sufficiency and
reduce future dependence on public
welfare. Support services, as well as
cash and medical assistance, are among
these vital types of aid.

The proposal would require a plan to
describe the State program that would
ensure that language training and
employment services are available for
refugees. In addition, States would be
required to describe efforts to actively
encourage refugee registration for
employment services. Section
412(e)(2)(A) of the Act requires that, ag a
pre-condition to receiving cash
assistance, refugees must register with
an appropriate agency providing
employment services described in
section 412(c)(1) of the Act or, if there is
no such agency available, with an
appropriate State or local employment
service, This precondition does not
apply during the first 60 days after the
date of the refugee's entry to this ‘
country.

Congress, as well as HHS, hus placed
strong emphasis on the provision of
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language training and employment-
related services as a means of achieying
our goal of assisting refugees in”
becoming self-sufficient in their new
environment. Program policy in the past
has enabled States to emphasize those
services most urgently needed by
refugees for self-sufficiency and
adaptation. Therefore, Congress
included in the legislation the
requirement that a plan describe how
the State will ensure that such training
and services are made available to
refugees receiving cash assistance.

" Section 412(a){6)(B) of the Act gives
the Director the authority to establish
priorities that assure the effective
resettlement of refugees and promote
their economic self-sufficiency as
quickly as possible. The Director has
exercised that authority in establishing
the provision of English language
training and employment services as a
priority in accomplishing the purpose of
the program.

The proposed regulation requires a
plan to provide for the care and
supervision of, and legal responsibility
for, unaccompanied refugee children in
the State. Congress expressed concern
for unaccompanied refugee children
who have not been admitted to this
country because of problems of custody,
guardianship, and responsibility for,
providing services to these children. The
legislation clarifies legal custody and
financial responsibility issues and
requires States to provide for the care
and supervision of unaccompanied
refugee minors. This clarification should
encourage State governments and
voluntary resettlement agencies to
expand their efforts to assist these
children.

The proposal requires the plan to
provide for the designation of an
individual to be called the Coordinator,
who is employed by the State and will
have the responsibility to develop
necessary services and ensure
coordination of public and private
resources in refugee resettlement. The
designated individual would prevent
duplication of effort and services
through coordination of available
resources for refugees.

Under the proposed regulation, a State
is required to provide in its plan for the .
identification of refugees who, at the
time of resettlement in the State, are
determined to have medical conditions
requiring, or medical histories indicating
a need for, treatment or observation,
and monitoring of any necessary
treatment or observation, As more
refugees have entered the country, there
has been increased community concern
that health standards might be
threatened. HHS has tightened health

screening procedures in Southeast Asia
and at ports-of-entry to the United
States. However, we believe that early
identification of refugees who have
medical conditions requiring treatment
or observation will avoid any threat to
our health standards and help meet
refugees' immediate health needs.

Although States must establish a State
advisory council responsible for
assisting in the development and review
of any plan amendments after January 1,
1981, the proposal includes a
requirement that the plan specify the
composition of the State advisory
council and describe how the State will
ensure that the council will be organized
and operating by January 1, 1981.

‘The statute requires that assistance
and services funded under the plan be
provided without regard to race,
religion, nationality, sex or political
opinion. The proposed regulation
requires the plan to include such an
assurance. Finally, the plan would be
required to provide that the State will
comply with the provisions of title IV of
the Immigration and Nationality Act and
Federal policy issued by the Director,
and will amend the plan as needed to
comply with standards, goals, and
priorities established by the Director.

The plan must be submitted to the
Governor for review and comment prior
to its submittal fo the Director, in
accordance with Part IIl of OMB
Circular A-95. We want to emphaisize
that all States wishing 1o receive refugee
funds for cash or medical assistance or
services, regardless of the scope of their
program, must submit a plan that
complies with the requirements, to the
Director of ORR by October 1, 1880, and
an annual report by December 1, 1980, of
each year. We request that States
inform the Director by August 1, 1980 of
their intent to file a plan.

State Advisory Councils

The proposal would require States to
establish advisory councils, by January
1, 1981, that would be responsible for
assisting the State in the development of
any plan amendment, and reviewing any
plan amendment prior to its submittal to
ORR. Reasonable and necessary costs
associated with the operation of the
State advisory council are reimbursable
as State administrative costs. Because of
the time involved in establishing such a
council, we have not required that the
council be in place in time to review the
initial plan prior to its submittal,
However, States must consult with
councils when developing any plan
amendment after January 1, 1981, and
provide for the council's review of any
plan amendment after that date.

The council would have no less than
five and no more than 15 members, and
would be composed of representatives
of refugees eligible to benefit from
services under the plan by virtue of
being a refugee, local government,
voluntary resettlement organizations,
and service providers.

Historically, the resetlement of
refugees has involved both the public
and private sector working in
cooperation to meet the particular
reseltlement needs of various refugee
groups. As refugees have gained
experience in the United States, they
have become an increasingly important
resource in the resettlement program.
Having undergone the process
themselves, being able to communicate
with incoming refugees, and being able
to understand the problems and needs
of this group, well-adapted refugees can
contribute significantly to the successful
adjustment of those who will arrive in
the future. The voluntary agencies are
clearly in a posilion of great
responsibility in the resettlement
program, being involved deeply in the
sponsorship, transit, and placement of
refugees in the United States. The role
local governments and service providers
play in easing refugees’ resettlement in
this country is equally valuable to the
process. These sources' combined
knowledge, and commitment to, and
concerns for, refugees’ quick economic
and social adjustment make their
involvement in the process of
developing the plan amendments
invaluable to the program effectiveness
we hope to achieve, Therefore, the
proposal would require their
involvement in the process through State
consultation with an advisory council of
representatives from each group.

Muaintenance of Records and Annual
Reports on Uses of Funds

Section 412(2)(6)(C) of the Immigration
and Nationality Act requires that, as a
condition for receiving funds under the
refugee resettlement program, a State
must submit, within a reasonable period
of time after the end of each fiscal year,
a report to the Director on the uses of
State-administered Federal funds. This
proposal sets forth requirements for
minimal data to be included in State
reports due by December 1 of each year
covering the activities of the preceding
fiscal year, and basic requirements for
the maintenance of records necessary
for reporting and accountability required
by the Congress.

The annual reports would include a
narrative statement on the progress,
problems, and proposed actions to
resolve problems encountered by the
State. In addition, reports would include
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data on State cash and medical
assistance and support services
caseloads; the numbers of refugees
receiving language and employment-
related services; the status and progress
.of each unaccompanied refugee child;
and expenditures for cash and medical
assistance (by type of service), support
services (by type of service), and
administrative costs. We also propose
minimal requirements for basic
maintenance of State records and
confidentiality of those records.

- Both HHS and the Congress have
expressed the need for increased
coordination, closer minitoring, and
greater accountability in the uses of
Federal refugee resettlement funds.
Congress expressed concern that the
refugee resettlement program
established by the Refugee Act of 1980
be carefully monitored and evaluated.
The legislation places reporting °

requirements on the States, the Director -

of ORR, and the Secretary of HHS.
These requirements include detailed
monitoring and evaluation of the
resettlement program, reports to the
Congress on program operation and
ORR activities, and annual State reports
to ORR on the use of Federal funds
received in the preceding fiscal year.

In order for us to meet Congressional
expectations on the accountability of
this program, States must provide us
with information on their programs. We
do not believe these proposed reporting
and data requirements to be
burdensome. They are necessary
because of the formalization of the
program and our responsibility to
Congress concerning Federal
expenditures for the effective and
efficient resettlement of refugees.

45 CFR Chapter IV is amended by
adding a new Part 400 to read as
follows: .

PART 400—REFUGEE
RESETTLEMENT PROGRAM

Subpart A—Introduction ”

Sec.
400.1 Basis and purpose of the program.
400.2 Definitions.

Subpart B—General Requirements

400.3 Purpose of the plan,

4004 Content of the plan.

400.5 Plan amendments. -

400.86 Subnmittal of plans for Governor’s
review.

400.7 Federal financed participation.

4008 State advisory council.

400.9 Maintenance of records and annual
report, -

400.10 . Confidentiality of records.

Authority: Sec. 412(a)(9), Immigration and
Nationality Act (8 U.S.C. 1522(a}(9)).

Subpart A—Introduction

§400.1 Basis and purpose of the program.

(a) This part prescribes requirements
concerning grants to States under title
IV of the Immigration and Nationality
Act. :

{b) It is the purpose of this program to
provide for the effective resettlement of
refugees and to assist them to achieve
economic self-sufficiency as quickly as
possible. . .

(c) Under the authority in sec.
412(a)(6){B), the Director has established
the provision of English language
training and employment services as a
priority in accomplishing the purpose of
this program. -

* §400.2 Definitions.

The following definitions are
applicable for purposes of this part:

“Act” means the Immigration and
Nationality Act;

“Cash assistance” means financial
assistance provided to refugees for
which the State expects to seek funding
from appropriations under title IV of the
Immigration and Nationality Act;

“Coordinator” means the individual
designated in the plan to be responsible
for, and authorized to, ensure

" coordination of public and private

resources in refugee resettlement;

“Director” means the Director, Office
of Refugee Resettlement;

“HHS" means the Department of
Health and Human Services;

“Medical assistance” means medical
services provided to refugees for which
the State expects to seek funding from
appropriations under title IV of the
Immigration and Nationality Act;

“ORR” means the Office of Refugee
Resettlement; )

“Plan” means a written commitment
by a State, submitted under section
412(a)(6)(A) of the Act, to adminisfer or
supervise the administration of a
refugee resettlement program in
accordance with Federal requirements,

“Secretary” means the Secretary of
the Department of Health and Human
Services; o

“Support services” means services
provided by, or purchased by, a State,
designed to meet resettlement needs of
refugees, for which the State expects to
seek funding from appropriations under
title IV of the Immigration and
Nationality Act; and

“State” means the 50 States, the
District of Columbia, Guam, Puerto Rico,
the Virgin Islands, the Commonwealth
of the Northern Mariana Islands,
American Samoa and the Trust
Territories of the Pacific. .

“State agency” means the State
agency designated by the Governor as

responsible for developing and
administering the plan under title IV of
the Immigration and Nationality Act.

Subpart B—General Requirements

§400.3 Purpose of the plan.

(a) In order for a State to receive
refugee resettlement assistance from the
allotments of funds under sec. 414 of the
Act, it must submit to the Director of
ORR by October 1, 1980, a plan that the
Director determines to meet the plan
requirements in § 400.4.

{b) The plan is a statement submitted
by the State describing the nature and
scope of its program and giving
assurances that the program will be
administered in conformity with specific
requirements stipulated in title IV of the
Immigration and Nationality Act and
official issuances by the Director. The
plan contains information necessary for
the Director to determine whether the
plan meets the plan requirements under
§ 400.4 as a basis for Federal funding of
the State program.

§400.4 Content of the plan.

The plan must:

(a) Provide for the designation of a
single State agency responsible for the
d{evelopment and administration of tha
plan;

{b) Describe how the State will
encourge refugee resettlement and
promote economic self-sufficiency as
quickly as possible, by providing cash
assistance, medical assistance and
support services;

(c) Describe how the State will ensure
that language training and employment
services are made available to refugees
receiving cash assistance, and to other
refugees, including State efforts to
actively encourage refugee registration
for employment services;

(d) Designate an individual with the -
title of Coordinator, who is employed hy
the State, and will have the
responsibility and authority to ensure
coordination of public and private
resources in refugee resettlement;

(e) Provide for the care and
supervision of, and legal responsibility
for, unaccompanied refugee children in
the State;

(f) Provide for and describe the
procedures established to ensure the
identification of refugees who, at the
time of resettlement in the State, are

- determined to have medical conditions

requiring, or medical histories indicating
a need for, treatment or observation,
and the monitoring of any necessary
treatment or observation;

(g) Specify the composition of the
State advisory council established in
accordance with the requirements of
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§ 400.8 and describe how the State will
ensure that the council is organized and
operating by January 1, 1981;

{h) Provide that assistance and
services funded under the plan will be
provided without regard to race,
religion, nationality, sex or political
opinion; and

{i) Provide that the State will comply
with the provisions of title IV of the Act
and Federal policy issued by the
Director, and will amend the plan as
needed to comply with standards, goals,
and priorities established by the
Director.

§$400.5 Plan amendments.

A State’s administration of the

. program under this part must conform
with the plan submitted to the Director,
and determined by the Director to meet
the plan requirements in § 400.4. Before
the State agency implements any
material changes in the content or
administration of the plan, it must
submit an amendment to the plan to the
Director.

§400.6 Submittal of plans for Governor's
review.

A plan or plan amendment under title
1V of the Act must be submitted to the
State Governor for review and comment
before the plan is submitted to the
Director, unless the Governor delegates
the authority to review and comment on
the plan and plan amendment to the
designated single State agency or
Coordinator.

§ 400.7 Federal financed participation.

Federal financial participation will be
made available under the plan to States
for cash and medical assistance, refugee
support services, and reasonable and
necessary administrative costs of such
assistance and services, provided to
eligible refugees beginning October 1,
1980. The Director will establish
quarterly allocations which will be
communicated to States each quarter.

§400.8 State advisory council.

(a) A State must establish an advisory
council responsible for assisting in the
development and reviewing of any plan
amendments after January 1, 1981,

(b) The State advisory council must be
comprised of no less than five and no
more than 15 members wha are
representatives from refugees eligible to
benefit from services under the plan by
virtue of being a refugee, local
government, voluntary resettlement
organizations, and service providers.

(c) The State must consult with the
advisory council during the development

contents of a plan amendment prior to
its submittal to the Director of ORR.

§400.9 Maintenance of records and
annual report.

{a) A State must provide for the
maintenance of such fiscal and

‘operational records as are necessary for

Federal monitoring. This recordkeeping
must include, but not be limited to:

(1) Documentation of services and
assistance provided, including
identification of jndividuals receiving
those services;

(2) Records on the progress and status
of unaccompanied minor refugee
children, including the last known
address of parents;

{3) Documentation that necessary
medical follow up services and
monitoring have been provided;

{4) Fiscal records in a format specified
by the Director; and

{5) Annual and other reports referred
by the Director.

(b) In order for a State to rececive
refugee resettlement assistance from the
allotment of funds under sec. 414 of the
Act, it must submit an annual report to
the Director of ORR, by December 1 of
each year, on the uses of funds received
and administered by the State in the
previous fiscal year,

(c) The annual report must include—

(1) A narrative statement of the
program status, including progress
achieved, problems encountered, and
proposed actions to resolve problems;

(2) State cash assistance, medical
assistance and support services
caseloads;

(3) The number of refugees receiving
English language training services and a
description of the services provided;

(4) The number of refugees receiving
employment-related services and a
description of the services provided:;

(5) A report on the status and progress
of each unaccompanied refugee child
admitted to the State;

(6) Expenditures for cash assistance,
medical assistance (by type of service),
and support services (by type of
service), and administrative costs; and

(7) Additional statistical, fiscal, and
other information required by the
Director to ensure proper accountability
of all program funds.

§400.10 Confidentiality of records,

The State must ensure that no
information about, or obtaingd from, an
individual and in possession of any
agency providing assistance or services
to such individual under the plan, will
be disclosed in a form identifiable with

of any plan amendment, and provide for - the individual without the individual's

the advisory council’s review of the

consent.

. (Sec. 412(a){9), Immigration and Nationality
Act (8 U.S.C. 1522{a}{9))
Approved: May 19, 1980.
Palricia Roberis Harris,
Secrelary of Health and Human Services.
{FR Doc. 80-13672 Filed 5-23-20; 8:45 arr}
BILLING CODE &110-12-M

COMMUNITY SERVICES
ADMINISTRATION

45 CFR Parts 1061, 1068, 1075

State Agency Assistance Funded
Under Section 231 of the Economic
Opportunity Act

AGENCY: Community Services
Administration.

ACTION: Proposed amendment of a rule.

SUMMARY: The Community Services
Administration is proposing to revise its
policy statement implementing Section
231 (State Agency Assistance) of the
Economic Opportunity Act of 1964 as
amended. This rule is currently
published at 45 CFR Part 1075 as
Subpart 1075.1, State Economic
Opportunity Offices. The proposed rule
implements changes in legislation which
were included in the Economic
Opportunity Amendments of 1978 in
addition to changes in administrative
requirements.

DATE: CSA welcomes and encourages
comments on the rule. Comments
received pror to July 28, 1980, will be
considered in writing the final rule.
ADDRESS: Please send all comments to:
Ms. Jacqueline G. Lemire, Policy
Development and Review Division,
Community Services Administration,
1200 19th Street, NW., Washington, D.C.
20037.

FOR FURTHER INFORMATION CONTACT:
Ms. Jacqueline G. Lemire, Telephone:
202-254-5047; Teletypewriter: 202-254~
6218 .
SUPPLEMENTARY INFORMATION:

Significance of Regulation

CSA has determined that under its
published criteria implementing
Executive Order 12044 thisisa
significant’ change to a rule.

CSA is proposing to revise its existing
policy implementing the provisions of
Section 231 of the Economic Opportunity
Act of 1964, as amended (45 CFR 1075.1).
This proposed revision implements
legislative changes mandated by the
Economic Opporiunity Amendments of
1978. In addition the policy is being
revised to reflect the changing role of
the States in anti-poverty aclivities in
the ten year period since CSA published
ils present policy, e.g. they now have a
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role in the administration of many major
grant-in-aid programs, resources for

anti-poverty programming at the State
level have increased steadily, etc.

Given the need for flexibility in
administering Federal programs at the
State level, the amended rule would
provide that the Governor of each state
select the State agency which he or she
wishes to receive funding under Section
231 of the EOA. This agency would have
to be an agency within the State
structure which nieets criteria published
in the rule. (See § 1061,90-4(a}).) The
agency selected also would be the
agency to which CSA would provide
prior notification of financial assistance
under Section 222 of the Economic
Opportunity Act.

Funds alloecated by CSA for use by a
State will be granted only to an agency
selected by the Governor. If the
Governor chooses not to select an
agency, no other agency or organization
within the State will receive funds under
Section 231.

There would be a mandated set of
goals which all designated agencies
would be required to address along with
acceptable activities. In addition these
agencies could propose to address other
prescribed goals if Section 231 funds
were available above and beyond those
required to carry out the mandated work
program, ’

Grants made under this Section of the
EOA would no longer carry a non-
Federal share requirement.

Legislative changes are proposed to
be implemented as follows: Goal #1
includes activities which implement the
legislative amendment to Section 231
providing the Director of CSA with the
authority to fund State agencies which,
in turn, will assist programs funded .
under Sections 221 and 222 of the EOA
in coordinating and utilizing services
available through other State agencies.
Goal #3 (§ 1061.90-5(a)(3)) and the Goal
described in 90-(b)(2) implement the
legislative change which includes
. advising the Director of CSA and the
Governor on the problems of poverty.

The proposed rule governs only the
goals and activities to be undertaken
with funds awarded under Section 231.

It does not address, nor does it intend to
circumscribe, the activities of the State
agency selected by the Governor or any
other State agency which is provided
financial assistance by CSA under other
Sections of the Economic Opportunity
Act.

The provisions of this rule would have
to be fully implemented by July 1, 1981.

 (Sec. 602, 78 Stat. 530; (42 U.S.C. 2942))

Robert S. Landmann, -
Acting Director.

45 CFR Chapter X is proposed to'be
amended as follows:

PART 1075—STATE ECONOMIC
OPPORTUNITY OFFICES [DELETED]

1. Part heading 1075 is deleted.

§§ 1075.1-1—1075.1-11 (Subpart 1075.1)
[Deleted]

2. Subpart 1075.1, Role of State
Economic Opportunity Offices (CSA
Instruction 7501~1} is deleted in jts
entu'ety

PART 1068—GRANTEE FINANCIAL
MANAGEMENT -

Subpart 1068.20—Non-Federal-Share
Requirements for Title Il, Sections 221
and 222(a)

§§ 1068.20-2 and 1068.20-3 [Amended]

3. Subpart (1068.20)—Non-Federal-
Share Requirements for Title II, Sections
221, 222(a) and 231, is amended by
revising the title to read “Non-Federal-
Share Requirements for Title I, Sections
221 and 222(a)"; by deleting paragraph
*“(b) Administrative requirement (231})"
of § 1068.20-2 in its entirety; and by ~
deleting paragraph (a}(4) SEOOs
{Section 231.) of § 1068.20-3 in its
entirety.

PART 1061—-CHARACTER AND SCOPE
OF SPECIFIC PROGRAMS

4, Part 1061 is amended b& adding
Subpart 1061.90 to read as follows:

Subpart 1061.90—State Agency Assistance
Funded Under Section 231 of the Economic
Opportunity Act :

Sec.

1061.90-1

1061.90-2

1061.90-3
rule.

1081.90-4 Procedures for designating a State
agency to receive assistance under
Section 231 of the EOA. .

1061.80-5 Goals and eligible activities.

1061.90-8 Application process.

1061.90-7 Post-funding requirements,

Authority: Sec. 602, 78 Stat. 530; (42 U.S.C,
2942).

Subpart 1061.90—State Agency
Assistance Funded Under Section 231
of the Economic Opportunity Act

1061.90-1 Applicability. -

This subpart is applicable to grants,
contracts, and cooperative agreements
funded under Section 231 of the
Economic Opportunity Act of 1964, as
amended, when the assistance is

Applicability.
Purpose.
Timeframe for implementation of

administered by the Community
Services Administration.

1061.80-2 Purpose.

The purpose of this subpart is to
provide to State Governors criteria by
which they may choose a State agency
as the agency eligible to apply to the
Community Services Administration for
funds under Section 231 of the Economic
Opportunity Act of 1964, as amended
{EOA). This subpart also details the
goals which are to be addressed with
funds provided under Section 231; pre«
funding requirements; the application
process; and post-funding requirements,

1061.90-3 Jimeframe for implementation
of rule,

The provisions of this rule may be
applied beginning (30 days after
publication of the final rule in the
Federal Register) but must be fully
implemented by July 1, 1981 by any
Governor who elects to apply for
funding under Section 231.

1061.90-4 Procedures for selecting a
State agency to receive assistance undor

Section 231 of the EOA.

(a) How a State agency is selected.
The Governor of a State may select a
State agency within his or her State as
the agency will carry out those anti-
poverty efforts described in this rule.
The agency which the Governor selects
also will be the agency to whom prior
notification of financial assistance
under Section 222 will be provided. The
agency selected must be one (1) whose
Director has direct line authority and
responsibility for implementing the goals
of a CSA-approved work program; (2)
has direct organizational access to the «
Governor for the purposes of carrying
out the Goals of the CSA-approved work
program; (3) which has the
demonstrated ability to mobilize State
and Federal resources in support of the
anti-poverty efforts of Community
Action Agencies and other local anti-
poverty groups; and (4) which has
proven experience in planning,
coordinating, administering or operating
programs for the poor.

(b) Determination of eligibility. Sixty
days prior to submission of an
application for funding the agency
selected by the Governor will be
responsible for providing the
appropriate CSA Regional Office with
documents and other data and
information by which the CSA Regional
Director can verify eligibility of the
agency. These supporting documents
must address each of the elements

_described in paragraph (a)(1) through (4)

of this section.
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1061.80-5 Goals and eligible activities.

(a) Mandated goals for all work
programs. CSA recognizes that States
differ in their constitutional, statutory
and organizational patterns. States also
differ in terms of resources available,
the causes of poverty, and the resulting
programs. However, regardless of these
differences CSA believes that the
following are valid anti-poverty goals
for all States. Therefore, Goals 1 through
3 listed below, along with their selected
activities, must be addressed in a/l work
programs: .

(1} Goal #1: To increase the amounts
and kinds of Federal, State and private
resources available for anti-proverty
activities within a State.

Acceptable activities in achieving this
goal include but are not limited to:

(i) Seeking out, developing or assisting
in the development of every State, local,
Federal and non-Federal resource that
can be marshalled effectively and/or
coordinated to assist poor persons,
Community Action Agencies, State
community action associations, and
other anti-proverty efforts within the
state.

(i) Developing and carrying out
strategies for obtaining additional
resources for new and existing anti-
poverty activities of the State.

{ii) Initiating or stimulating the
development and implementation of
anti-proverty programs which are
needed and not being provided
adequately in the State.

(iv) Promoting the utilization of all
available State resources by making
necessary information and support
available to poor persons.

(2) Goal #2: To strengthen State
capabilities for planning and
coordinating in order to insure that
available assistance related to the
elimination of poverty can be more
responsive to the needs and conditions
of the poor within a State.

Acceptable activities in achieving this
goal include but are not limited to:

(i) Promoting the maximum feasible
participation of poor people in the
planning, conduct and evaluation of
other State agency operations and
programs which affect the poor.

(ii) Developing interagency ~
mechanisms at the State and local
program level to insure good
communications between State and
local agencies, particulary Community
Action Agencies and State community
action associations, and other agencies
and offices whose activities affect the
poor.

(iif) Developing a formal mechanism
by which to advise departments of State
government of the capabilities of

Community Action Agencies and other
CSA-funded anti-poverty groups to
assist State agencies in their antipoverty
efforts.

(iv) Working for representation of
poor persons on State committees and
other entities which develop policy,
provide advice or operate programs
affecting the poor.

(3) Goal #3: To assure that the
Governor has current and expert advice
and information on poverty problems
and anti-poverty efiorls within the State.
Acceptable activities in achieving this
goal include but are not limited to:

{i) Providing the Governor with
information and advice with respect to
the policies and programs of the
Community Services Administration and
other anti-proverty resources.

(i) Providing the Governor, the State
legislature, and other state agencies
with information on the causes and
conditions of poverty in the State.

(iii) Advising the Governor on the
status and impact of State and Federal
programs and services affecting poor
individuals in the State.

(iv) Assisting the Governor in carrying
out the provisions of Section 242 of the
EOA.

(v) Drafting an Annual Report on
Poverty in the State for delivery by the
Governor to the State legislature and to
the citizens of the State.

(b) Supplementary goals and
activities. In those instances where a
selected State agency has funds
available under Section 231 above and
beyond those reguired to carry out ils
mandated work program as described in
paragraph (a) of this section, the agency
may address one or more of the
following in its proposed work program:

(1) Goal: To assure that Community
Action Agencies and other CSA
grantees have available to them the
technical expertise and information and
other assistance which will enable them
to carry out effectively and efficiently
their anti-proverty efforts.

(i) Acceptable activities in achieving
this goal include:

(A) In consultation with CSA,
assisting grantees in implementing
corrective actions recommended by
CSA as a result of evaluations, pre-
reviews, monitoring and/or audit
reports.

{B) In consultation with CSA, CSA
grantees, and other anti-poverty groups,
sponsoring or participating in training
programs and workshops for staff and
board members, utilizing state resources
and personnel to the extent possible.

(C} Providing information and
assistance to CAAs, other CSA
grantees, and other anti-poverty groups,

in planning, developing and operating
programs including volunteer programs.

(2) Goal: To assure that the Director of
CSA has current and expert information
on the impediments to coordinating anti-
poverly programs at the State level and
how these impediments may be
eliminated.

(i} Acceptable activities in achieving
this goal include:

(A) Advising and assisting CSA in
identifying problems posed by Federal
and State statutory or administrative
requirements that impede state-level
coordination of CSA-related programs,
and in developing methods or
recommendations for overcoming these
problems. -

(B} Advising CSA on procedures and
programs which will promote State
agency participation in carrying out the
aims and objeclives of the Economic
Opportunity Act.

(C) Developing an Annual Report to
the Director of CSA on the status and
impact of Federal and State programs
and services affecting low-income
individuals within the State.

(c) Measurable goals and activities in
the Work Progam. Goals and activities
appearing in the applicant’s work
program must be stated in terms which
are clearly measurable and must include
the quantity as well as the quality and
character of the improvements to be
achieved.

§1061.90-6 Application process.

(a) Funding offices. The responsibility
for application review, grant approval,
and monitoring of grants funded under
Section 231 lies with the appropriate
CSA Regional Office.

(b) Application requirements. (1} Sixty
days prior to the submission of an
application for funds to CSA, an
applicant selected by the Governor
must:

(i) Submit eligibility documents to
CSA as required in § 1061.90-4({b); and

(ii) Notify the state clearinghouse and
the area clearinghouses (if appropriate)
of its intent to apply for funds. {See
§ 1067.10 of this chapter for detailed
instructions.)

{2) Ninety days before the expected
funding date or, for refundings, ninety
days before the end of the grantee’s
program year, the applicant/grantee
must submit to the appropriate CSA
Regional Office a formal grant
application.

(3) The following documents must be
submitted as part of the formal funding
request:

(i) SF-424, Federal Assistance
(including all comments received from
clearinghouses)
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{ii) CSA Form 419, Summary of Work
Programs and Budget

{iii) CSA Form 515, Grantee Budget
Information (pages 1 and 2) (See OMB
Circular A-102.)

(4) If delegating programs the
following additional documents must be
submitted as part of the formal funding
request:

(i) CSA Form 85, Administering
Agency Funding Estimate

(ii) CSA Form 87, Delegate Agency
Basic Information

(iii) CAP Form 11, Assurance of
Compliance with Civil Rights Act.

§ 1061.90-7 Post-funding requirements.
Grantees receiving funds under

Section 231 must comply with‘all CSA

rules applicable to 231 grants. See

§ 1067.50 of this chapter for a listing of

all such rules.

|FR Doc. 80-15978 Filed 5-23-80; 8:45 am])

* BILLING CODE 6315-01-M

45 CFR Part 1070

Grantee Public Meetings and Hearings

AGENCY: Community Services
Administration,
ACTION: Proposed Amendment to a rule.

SUMMARY: CSA is filing an amendment
to its rule governing grantee public
meetings and hearings. This amendment
requires governing boards of
nongovernmental Community Action
Agencies to annually set aside one of
their regularly scheduled meetings for
the sole purposes of providing
information to the community on the
agency's salary.schedule, the funds
under its control and to adopt a budget -
for these funds. This amendment is one
step in assuring compliance with the
legislative requirements for grantee
fiscal accountability and public access
to information, records and books.
DATES: CSA welcomes comments on this
rule. Comments received prior to July 28,
1980, will be considered in drafting the
final amending language. Please address
all comments to: Ms. Jacqueline G.
Lemire, Community Services

" Administration, 1200 19th Street, N.W.,
Washington, D.C. 20206, Telephone (202)
254-5047, Teletypewriter (202) 254-6218.
FOR FURTHER INFORMATION CONTACT:
Ms. Jacqueline G. Lemire, Community
Services Administration 1200 19th
Street, N.W., Washington, D.C. 20508,
Telephone (202) 254-5047,
Teletypewriter (202) 254-6218,
SUPPLEMENTARY INFORMATION:

Significance of Regulations
CSA has determined that under its

criteria implementing Executive Order. °

12044 thisis a signific;ant change to a
rule.

Through its legislatively mandated
powers under Section 211(e) of the

" Economic Opportunity Act as amended,

the governing board of a CAA is
ultimately responsible for determining
fiscal policies and approving overall

-program plans and priorities for the

community action program in toto—that
is whether projects are funded under
Title I of the EOA or financial
assistance is provided by other sources
both private and public.

In carrying out it's responsibilities
under the EOA to insure grantee fiscal
responsibility and accountability, CSA
has had reason to be concerned about
whether CAA governing boards are

‘carrying out their responsibilities for

fiscal control of a// community action
program funds.

CSA also is concerned that the right of
the community to information on the
budget and activities of the entire
community action program (not only
that portion funded by CSA) is not
always guaranteed. Section 213(a)
speaks to this right to information. It
requires that each CAA provide
reasonable public access to information
and to books and records of thé CAA or
other agencies engaged in program
activities or operations involving the use

of funds for which it is responsible. CSA -

has concluded that providing
“reasonable public access” should not
be defined as a merely passive act but
that affirmative steps should be taken
by CAA'’s to assure that the public has
that information. In order to insure that
there is control by the governing board
of all CAA funds and that the total
budget be open to public scrutiny, CSA
is amending its policy on grantee public
meetings to require that annually the
board hold a public meeting whose sole
purposes are (1) to provide the
community the salary schedule of the
agency and a comprehensive financial
statement covering all assets, liabilities
and summaries of revenue for all funds
under control of the CAA, and (2) to
adopt a detailed budget for such funds
where appropriate. .
(Sec. 602, 78 Stat. 530; 42 U.S.C, 2942)

Robert S. Landmann
Acting Director.

45 CFR 1070.2-3(a) is proposed to be
amended by adding the following new
subparagraph (3):

§ 1070.2-3 [Amended]

(a] * * * )
(3) Annually, each nongovernmental
CAA will set aside one of its regularly
scheduled public meetings for the sole
purposes of providing to the community

the salary schedule of the CAA and how
comparability was established, a
comprehensive financial statement
covering all assets, liabilities and
summaries of revenue for all funds
(regardless of source) under control of
the CAA, providing information to the
community on the uses to which these
revenues have been consigned, and/or
adopting a detailed budget for such
funds. :

* . * * * *

[FR Doc. 8016037 Filed 5-23-80; 6:45 am}

BILLING CODE 6315-01-M

T ———————————

DEPARTMENT OF TRANSPORTATION
Coast Guard

. 46 CFR Parts 33 and 94

[CGD 79-072]

Stowage of Lifeboats and Liferafts

AGENCY: Coast Guard, DOT.

ACTION: Supplemental Notice of
Proposed Rulemaking.

SUMMARY: The Coast Guard proposed to
amend its regulations pertaining to the
storage of lifeboats and liferafts for all
inspected vessels having widely
separated accommodation or working

" spaces. This document gives notice of

additions to the proposal that have heen
made since the notice of proposed
rulemaking was published and extends
the comment period. The additions are
based upon comments received in
response to the original notice. The main
additions are the inclusion of manned
seagoing barges and Great Lakes
vessels into the proposal.

DATES: Comments must be received on
or before July 11, 1980.

ADDRESSES: Comments should be
submitted to Commandant (G-CMC/
TP24), U.S. Coast Guard Headquarters,
Washington, D.C. 20593. Comments will
be available for inspection or copying
from 7:00 a.m. to 5:00 p.m., Monday
through Thursday, at the Marine Safoty
Council (G-CMC/TP24), Room 2418,
2100 2nd St., SW., Washington, D.C.
202-426-1477.

The proposal has been evaluated in
accordance with DOT “Regulatory
Policies and Procedures,” 44 FR 11033
(February 28, 1979). A draft regulation
evaluation and the environmental
impact assessment will be available for
examination at the Marine Safety
Council (G-CMC/TP24), Room 2418, U.S.
Coast Guard Headquarters, 2100 2nd St.,
SW., Washington, D.C. 20593, 202-426~

- 1477.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Daniel J. Zedan (G-MVI-2/
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TP24), Room 2612, U.S. Coast Guard
Headquarters, Washington, D.C., 202-
426-2190.

SUPPLEMENTARY INFORMATION: Four
commenis have been received on the
notice of proposed rulemaking of
December 3, 1979 (44 FR 69312). These
comments are available for examination
at the Coast Guard, Marine Safety
Council located at the above address.
The public is invited to participate in
this proposed rulemaking by submitting
written views, data, or arguments. Each
person submitting a comment should
include the name and address, identify
this notice (CGD 79-072) and the
specific section of the proposal to which
the comment applies, and give the
reasons for the comment. If an
acknowledgment is desired, a stamped,
addressed postcard should be enclosed.
The proposal may be changed in view of
the comments received. All comments
received will be considered before final
action is taken on this proposal. No
public hearing is planned, but one will
be held at a time and place to be setina
later notice in the Federal Register if
requested in writing by anyone raising a
genuine issue. .

Draft Information

The principal persons involved in
drafting this supplemental notice of
proposed rulemaking are: Lieutenant
Daniel ]. Zedan, Project Manager, Office
of Merchant Marine Safety, and Michael
N. Mervin, Project Attorney, Office of
Chief Counsel.

Issues Raised by the Notice of Proposed
Rulemaking

Among the issues and concerns raised
in comments to the notice of proposed
rulemaking are the following:

1. A clarification of the capacity each
raft must accommodate.

2. A clarification of the term “widely
separated accommodation or working
spaces.”

3. Whether manned seagoing barges
should be included in the proposed
amendments.

4. Whether present Great Lakes
regulations should be reworded to read
the same as the other proposed
amendments.

Discussion of Comments and Additional
Proposed Rules

One of the comments requested a
clarification of the aggregate capacity
requirement for the liferafts. The
question was whether the regulation
referred to at least one-half of the total
number of persons aboard the vessel or
of just the normal number of persons
working or living in the area. The intent
of the regulation is to require sufficient

‘

capacity to accommodate 50% of the
total number of people aboard the
vessel, not just the area, to ensure
sufficient lifesaving equipment in the
event the vessel breaks in two as in the
case of the M/V Chester A, Poling.
Therefore, the proposal remain
unchanged. .

Two Comments requested a
clarification of the term “widely
separated accommodation or working
spaces” with one of them recommending
that a definition be placed in the
regulation. Because this is not a new
term and has been used for years, no
specific definition in this proposal is
necessary. As far as clarifying its
meaning, due to the design differences
in each vessel, no set distance for
determining what is or is not widely
separated has ever been made. This has
always been left to the discretion of the
local OCMI. Accommodation spaces are
those spaces where crewmembers eat,
sleep, spend their recreation time, etc.
and usually include, but are not limited
to, crew quarters, recreation rooms,
library, mess hall, etc. Working spaces
are those spaces where crewmembers
usually stand their watches. Examples
usually include, but are not limited to,
engine rooms, machinery shops,
wheelhouse or bridge, radio room, etc.
Areas such as storerooms and lockers in
the forecastle head normally do not
qualify as working spaces; however, as
with the determination of
accommodation spaces, the designation
of what is a working space is left to the
discretion of the local OCML

Two errors were noted in the notice of
proposed rulemaking which should be
corrected. In paragraph 84.10-10 and
192.10-10, the word “spaced” is used
instead of “separated”. To insure
uniformity, all proposed changes should
read “widely separated accommodation
or working spaces.”

The additions proposed by the
remaining two comments, and included

" in this supplemental notice of proposed

rulemaking, include the following:

1. An amendment has been added to
table 46 CFR 94.10-40 concerning Great
Lakes vessels by changing the wording
of footnote number three to read the
same as that used in the other proposed
amendments.

2. An amendment has been added to
46 CFR 33.05-20(c) concerning Great
Lakes tankers by changing the wording
of the paragraph to read the same as
that used in the other proposed
amendments.

3. An amendment has been added to
46 CFR 94.10-15 concerning seagoing
barges by adding a new paragraph (c) to
read the same as the wording used in
the other proposed amendments.

The first two proposals are designed
to eliminate the inconsistency which
presently exists between what is
required for deep sea vessels and that
which is required for Great Lakes
vessels. As writlen now, Great Lakes
vessels over 300 gross tons having
widely separated accommodation or
working spaces need only have two
inflatable liferafts for the entire vessel
with stowage location being left to the
satisfaction of the OCML. This
requirement varies greatly with the
present requirement for vessels on
ocean and coastwise voyages and there
appears to be no justification for the
difference.

The third proposal is designed to
require all manned seagoing barges,
having widely separated
accommodation or working spaces, to
have the same degree of lifesaving
protection as presently required for
vessels in ocean and coastwide service.
The Coast Guard is certificating many
construction barges, i.e. derrick, pipe
lay, and offshore oil industry, many of
which carry as many as 500 persons.
Under existing regulations, these vessels
present a unique problem due to their
configuration, and in many instances a
majority of the lifesaving equipment has
been placed in areas where it will not
interfere with the vessels operation, but
away from living or working areas. This
could result in a large portion of the
emergency equipment being lost in the
event of an accident, i.e., helicopter
crash or major fire. The proposed
amendment would correct this problem.

In accordance with the foregoing, the
following additions to the notice of
proposed rulemaking of December 3,
1979 are proposed:

PART 33—LIFESAVING EQUIPMENT

1. By amending § 33.05-20(c) by
deleting the last two sentences and
replacing them with the following
sentence:

§33.05-20 [Amended]

* * * Those tankships that have
widely separated accommodation or
working spaces must have at least one
liferaft in each such location.

PART 94—LIFESAVING EQUIPMENT

2. By adding a new paragraph (c] to
§ 94.10-15 to read as follows:

§94.10-15 Requirements for seagoing
barges In ocean or coastwise service.
* » * * *

(c) All manned seagoing barges of 100
gross tons and over in ocean or
coastwide service, having widely
separated accommadation or working
spaces, must have at least one liferaft, of



35368

Federal Register / Vol. 45, No. 103 / Tuesday. May 27, 1980 / Proposed Rules

sufficient aggregate capacity to ~
accommodate at-least 50 percent of the
persons on board, in each such location.

§ 94.10-40' [Amended]

3. In § 94.10-40, footnote three to
Table 94.10-40(a) is revised to read as
follows:

3Every vessel of 300 gross tons and over,
having widely separated accommodation or
working spaces, must have at least one
liferaft, of sufficient aggregate capacity to
accommodate at least 50 percent of the
persons on board, in each such location.

(46 U.S.C. 391a, 481; 49 u. S.C. 1655(b); 49 CFR
1.46(b) and (n)(4))
Dated: May 20, 1980.
W. D. Markle, Jr.,
Captain, U.S. Coast Guard, Acting Chief,
Office of Merchdant Marine Safety.
[FR Doc 80-16031 Filed 5-23-80; 8:45 am]
BILLING CODE 4910-14-M

3

FEDERAL MARITIME COMMISSION

" 46 CFR Part 522 '
[Generatl Order 24; Docket No. 80-32]
Exemption of Leases or Arrangements

Solely Involving Terminal Facilities
Located in Foreign Countries

AGENCY: Federal Maritime Commission.
ACTION: Proposed rulemaking.

SUMMARY: Exemption from the filing
requirements of section 15 of the
Shipping Act, 1916, for ledses or
arrangements solely involving terminal
facilities located in foreign countries.

DATE: Comments due on or before July
28, 1980.

ADDRESS: Comments (Original and 15
copies) and Inquiries to: Secretary,
Federal Maritime Commission, 1100 L
Street NW., Washington, D.C. 20573
(202) 523-5725.
SUPPLEMENTARY INFORMATION: Notice is
hereby given that the Federal Maritime
Commission is considering a rule to
exempt leases or arrangements solely
involving terminal facilities located in
foreign countries from the filing
~ requirements of section 15 of the
Shipping Act, 1916 (46 U.S.C. 814).
In.Docket 79-18, Exemption from the -
Provisions of the Shipping Act, 1916,
and the Intercoastal Shipping Act, 1933,
public comments and suggestions were
requesting concerning possible activities
that could be exempted from present
regulatory requirements imposed by the
Shipping Act, 1916, and the

. Commission's Rules. From the

comments submitted. it appears that
leases or arrangements solely involving

terminal facilities in foreign countries

could be exempted without impairing

" the Commission’s regulatory

effectiveness or creating conditions
which were unjustly discriminatory or
detrimental to the commerce of the
United States. Comments received in
Docket 79-18 will be made a part of this
roceeding and will not need to be
refiled. Commentators are requested to
address whether in their view the

" proposed exemption will substantially

impair efféctive regulation by the
Federal Maritime Commission or
significantly affect the overall design of
regulation contemplated by the Shipping
Act, 1916.

Therefore, pursuant to sections 15, 35
and 43 of the Shipping Act, 1916 (46
U.S.C. 814, 833a, and 841a) and section 4
of the Administrative Procedure Act (5
U.S.C. 533), the Commission proposes to

- revise, 46 CFR Part 522 by the addition

of a new § 522.9 as follows:

§522.9 Exemption of leases or
arrangements solely involving foreign '
terminal facilities.

(a) Exemption. To the extent that the
Commission has jurisdiction over this
authority, leases or arrangements solely

- involving foreign terminal facilities are

exempt from the filing and approval
requirements of section 15 of the
Shipping Act, 1916.

(b) Optional Section 15 Compliance.
Notwithstanding paragraph (a) of this
section, persons which desire
Commission approval of a foreign
terminal agreement solely involving
foreign terminal facilities may file the
agreement with the Commission for
section 15 determination and approval
in accordance with ordinary procedures.

(Secs. 4, 15, 35, 43; (5 U.S.C. 533, 46 U.S.C. 814,

. 8333, 841a))

By the Commission.
Francis C. Hurney,
Secretary.
[FR Doc 80-15995 Filed 5-23-80: 8:45 am)
BILLING CODE 6730-01-M

46 CFR Part 524
[General Order 23; Docket No. 80-34]

Exemptidn of Nonexclusive
Transshipment Agreements From
Section 15 Approval Requirements
AGENCY: Federal Maritime Commission.
ACTION: Proposed Rulemaking.

SUMMARY: Nonexclusive container and/
or equipment interchange agreements -
would be exempted from the apporval
requirements of section 15 of the
Shipping Act, 1916.

DATE: Comments (original and fifteen
copies) due on or before July 28, 1980,

ADDRESS: Address comments and
inquiries to: Secretary, Federal Maritime
Commission, 1100 L Street, N.W., Room
11101, Washington, D.C. 20573, (202)
523-57065.

SUPPLEMENTARY INFORMATION: Notice 18
hereby given that the Federal Maritime
Commission is considering the adoption
of a rule to exempt agreements betweer
ocean carriers involving the
nonexclusive interchange of empty
containers, chassis, barges and related
equipment from the prior approval
requirements of section 15 of the
Shipping Act, 1916 (46 U.S.C. 814).

The Commission recently requested
public comments and suggestions
relating to areas of activity under
Commission regulation that could be
exempted from the approval
requirements of section 15.* These
comments indicated that equipment
interchage agreements was one Shipping
Act activity which could reasonably be
exempted from regulation under the
standards articulated in section 35 of the
Shipping Act, 1916 (46 CFR 833a).
Comments received in Daocket 79-18 will
be made a part of this proceeding and
need not be refiled, Commentators are
requested to address whether in their
view the proposed exemption will
substantially impair effective regulation
by the Federal Maritime Commission or
significantly affect the overall design of
regulation contemplated by the Shipping
Act, 1916.

Nonexclusive equipment mterchungo
agreements generally comprise three
categories, i.e., (1) container, chassis
and related equipment interchange
agreements; (2) agreements involving
the management of the equipment asg
well as the exchange of containers,
chassis and related equipment; and (3)
agreements covering only the repair and
maintenance of containers, chassis and
related equipment,

While LASH and SEABEE barges are
not ordinarily included-in these
categories, these barges function in a
manner similar to containers and it is
proposed that agreements involving the
nonexclusive intecchange of such barges
also be included 1n the exemption.
Therefore, a fourth category specifically
relating to agreements involving the
nonexclusive interchange of LASH and
SEABEE barges has been added to the
above categories

This exemption should not
substantially impair effective
Commission regulation of common

* Docket No 79-18 Exemplion front the
Provisions of the Stupping Act. 1916, and the
Intercoastal Shipping Act, 1939.

\
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carrier practices, result in unjust
discrimination or be detrimental to
commerce, provided that such
agreements are filed for information
purposes in the manner proscribed
below.

Therefore, pursuant to sections 15, 35
and 43 of the Shipping Act, 1916 (46
U.S.C. 814, 833a, and 841a), and section
4 of the Administration Procedure Act (5
U.S.C. 553), the Commission proposes to
revise 46 CFR Part 524 by changing its
title, renumbering and recaptioning
existing §§ 524.2 through 5246 as
§ 524.2, making nonsubstantive
revisions in present §§ 524.5 and 6 to
conform with proposed §§ 524.3 (d) and
(), and adopting a new § 524.3. The new
material would read as follows:

PART 524: EXEMPTION OF CERTAIN

AGREEMENTS FROM THE APPROVAL

. REQUIREMENTS OF SECTION 15,
"SHIPPING ACT, 1916

§524.3 Nonexclusive equipment
interchange agreements.

(a) Definition. A Nonexclusive
Equipment Interchange Agreement for
the purpose of this Part is an agreement
between two or more carriers for the
mutual exchange of containers, chassis,
SEABEE and LASH barges, and other
related equipment; which agreement
does not prohibit either carrier from
entering into similar agreements with
other carriers.

(b} Conditions to be met.
Nonexclusive Equipment Interchange
Agreements are hereby exempted from
the filing requirements of section 15
provided they conform with the
language and format set forth in 524.3(c)
and provided that two copies are filed
with the Commission 30 days prior to
implementation for information, but not
for approval.

(c) Format. Nonexclusive Equipment
Interchange Agreements shall adhere to
the following form:

Nonexclusive Equipment Interchange

Agreement No.
Participating Carriers:

The parties to this agreement agree to
nonexclusive:

(1) interchange empty containers,
chassis, empty barges, and related
equipment; to transport the equipment of
the other as the circumstances and
conditions of these trades may require
and permit; said interchange or
transport to be subject to mutually
acceptable Agent to record movement of
and to dispatch their containers, barges
and/or related equipment only; !

Language of par:;xgxaph 1 is mandatory.

(2) provisions covering payment for
use of the equipment, if any;

(3) provisions relating o the
management of equipment use and
position of empty equipment;

(4) provisions covering damage to
equipment and liability arising out of the
use of the equipment;

(5) provisions covering the arbitration
of any disputes;

(6) provisions covering the
termination of the agreement.®

Date at this
day of , 19—,
By:

B .

y[d) Optional section 15 approval,
Notwithstanding the provisions of this
section, persons which desire approval
of equipment interchange agreements
may-continue to submit such agreements
with the Commission for section 15
determination in accordance with
ordinary filing procedures.

(e} Termination of section 15
approval. Interchange agreements which
have received section 15 approval may
be converted to exempt status
agreements upon submission of a
petition for termination and exemption
which demonstrates that the agreement
in questions meets the requirements of
this section.

By the Commission.
Francis C. Hurney,
Secrelary.

[FR Doc. 80-15003 Filed 5-23-80; &:45 am]
BILLING CODE 6730-01-M

46 CFR Part 536

[General Order 13 Revised; Docket No. 80-
33]

Exemption of Taritf Matter Covering
the Movement of Cargo Between
Foreign Countrles Either Transshipped
From One Water Carrier to Another at
U.S. Ports or Transported Overland
Through the United States

AGENCY: Federal Maritime Commission.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: This rule is proposed to
exempt from the filing requirements of
section 18(b) of the Shipping Act, 1916,
tariff matter covering the movement of
cargo between foreign countries, either
transshipped from one water carrier to
another at U.S. ports or transported
overland through the United States.

DATE: Comments due on or before July
28, 1980.

ADDRESS: Comments (original and 15
copies) to: Secretary, Federal Maritime

*Language of paragraphs 2 thru 8 may vary with
each agreement.

Commission, 1100 L Street, NW., Room
11101, Washington, D.C. 20573.

FOR FURTHER INFORMATION CONTACT:
Secretary, Federal Maritime
Commission, 1100 L Street, NW., Room
11101, Washington, D.C. 20573, (202)
523-5725.

SUPPLEMENTARY INFORMATION: Notice is
hereby given that the Federal Maritime
Commission is considering the adoption
of a rule as set forth below to exempt
tarifl matter covering the movement of
cargo between foreign countries either
transshipped from one water carrier to
another at U.S. ports or transported
overland through the United States from
the filing requirements of section 18{b)
of the Shipping Act, 1916.

The Commission in Docket 78-18,
Exemptlion from the Provisions of the
Shipping Act, 1916, and the Intercoastal
Shipping Act, 1933, requested public
comments and suggestions relating to
the areas of activity under Commission
regulation that could be given
exemption from the filing requirements
of the Shipping Act, 19186, without
impairing the Commission’s regulatory
effectiveness. From the comments
submitted, it has been determined that
tariff matter covering the movement of
cargo between foreign countries either
transshipped from one water carrier to
another or transported overland through
the United States could be exempted
without impairing the Commission’s
regulatory effectiveness. Additionally,
there has been no showing that this
exemption would be unjustly
discriminatory or detrimental to the
commerce of the United States.
Comments received in Docket 79-18 will
be made a part of this proceeding and
need not be refiled. Commentators are
requested to address whether in their
view the proposed exemption will
substantially impair effective regulation
by the Federal Maritime Commission or
significantly affect the overall design of -
regulation contemplated by the Shipping
Act, 1916.

Therefore, pursuant to sections 18(b)
and 35 of the Shipping Act, 1916 (46
U.S.C. 817 and 833a), and section 4 of
the Administrative Procedure Act {5
U.S.C. 553), the Commission proposes to
revise Part 536 by the additionof -

§ 536.1(a)(7) as follows:

PART 536—PUBLISHING AND FILING
TARIFFS BY COMMON CARRIERS IN
THE FOREIGN COMMERCE OF THE
UNITED STATES

§536.1 Exemptions and exclusions.

(a) The following services are exempt
from the tariff filing requirements of the
Act and the rules of this part:
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(7) Transportation movements of
cargo between foreign countries either
transshipped from one water carrier to
another at United States ports or
transported overland through the United
States via any mode or routing. _
By the Commigsion,
Francis C. Hurney,
Secretary.
[FR Doc. 80-15996 Filed 5-23-89; 8:45 am)
BILLING CODE 6730-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[BC Docket No. 80-190; RM-3630; FCC 80-
261] ;

Amending FCC Form 324 Annual
Financial Report of Broadcast Stations

AGENCY: Federal Communications
Commission.

AcTION: Notice of proposed rulemaking.

SUMMARY: Action taken herein institutes
a rulemaking proceeding which seeks to
revise the broadcast financial reporting
requirements. It also asks for comment
on a petition by the National
Association of Broadcasters which
seeks to delete such requirements. The
proposed new reporting requirements
would improve the quality of the data
and omit certain kinds of data that are
no longer necessary or can be obtained
from other reports filed by licensees.
DATES: Comments must be received on
or before September 15, 1980, and reply
comments must be received on or before
November 14, 1980.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Alan Stillwell, Broadcast Bureau, {202)
632-6302. X

SUPPLEMENTARY INFORMATION:

“ In the matter of amendment of Form
324 Annual Financial Report of
Broadcast Stations.

Adopted: April 24, 1980.

Released: May 14, 1980.

By the Commission: Commissioner
Lee absent; Commissioner Quello
concurring in the result.

Notice is hereby given of the
institution of a rule making proceeding .

looking toward the revision of FCC Form _

324, the Annual Financial Report of
Networks and Licensees of Broadcast
Stations.! In recent years the

' § 73.3611 of the FCC rules and regulations ,
requires the annual submission of FCC Form 324 by
the licensee of each commercially-operated
broadcast station.

Commission has been evaluating the
current reporting requirements in light of
our current need for financial data. It
has been 18 years since the Commission

- last completed an overall review of its
reporting requirements.2 This Notice
results from the Commission’s
consideration of this matter and our

. desire to revisit the question of financial
reporting requirements after almost two
decades.

2. The Commission also has before it a
petition for rule making from the
National Association of Broadcasters
seeking to delete Section 73.3611 of the
Commission’s Rules and Regulations (47
CFR § 73.3611) which requires all
commercially operated broadcast
stations to file an Annual Financial
Report. The NAB petition a]so suggests,
as an alternative, that the Commission
reevaluate the necessity for the
requirement that financial reports be
filed each year. This petition has been,
accepted and assigned a rule making
number (RM-3630). However, since it
closely relates to the issues raised
herein, we will incorporate the matter
into this proceeding. While parties may
comment on any aspect of the petition,
we have indicated herein our strong
preference to continue the collection of
financial information for policy making
proceedings. Further, we have
specifically raised the question herein at
paragraph 36 concerning the necessity to
continue collecting Form 324 data on an
annual or at some less frequent interval.

3. This proceeding will focus on the
specific reporting requirements
necessary to meet our needs for
financial data and on the potential costs
to broadcast licensees of providing that
data.

Background Information

4. Over the years the Commission has
required that financial information be
filed by applicants or licensees in two
contexts. First, at the tilne a major
application is filed (e.g., television
license renewal application, application
for construction permit for a new radio
or television station, etc.,) the applicant
must submit a showing of financial
qualifications.? Such showings usually
include a statement of the applicant’s
assets and liabilities and, in the case of
construction permit applications,
sources of funds, annual income, and
expected costs of construction and
operation.

5. Secondly, since 1938, the
. Commission has required each licensee

*Memordandum Opinion and Order in Docket
13842, FCC 62-1328, 24 RR 1631 (1962},

2Such filings are not required for radio station
renewals. . :

to submit an annual financial report.
The early forms were quite extensive
and required very detailed financial
data to be reported. Through the years,
it is recognized that the Commission
neither needed nor used such detailed
information and accordingly the reports
have been reduced to a relatively simple
statement of the revenue and expense

. related to broadcasting, the number of

persons employed by the station, and a
statement of the cost of tangible
property devoted to broadcasting.

6. This rule making focuses only upon
the annual financial report that ig now
embodied in FCC Form 324 and its
instruction. It does not address the
question of what is required to establish
that applicants are financially qualified.

7. Eighteen years have elapsed since
the Commission last completed an
overall review of its annual financlal
reporting requirements. Since that time,
questions have been raised with
increasing frequency about the
adequacy of the data provided by the
Form 324 to meet the Commission's
increasing need for economic analysis of
the broadcast industry and the potential
economic effects of its regulations. For
example, data from different stations
are often not comparable because the
current form and instructions allow
considerable latitude for licensee
judgment in allocating revenue and
expense accounts to the various line
items. Also, some have argued that tho
limited income statement structure of
the report may not provide the right kind
of data for some of the economic
questions that arise in broadcast
regulation. *

8. As a result of the increasing

- concern for the usefulness of the data,

the Commission, in 1977, issued a
contract to T&E, Inc. (T&E), an
independent research firm, to study the
Commission’s need for financial
information and the industry's methods
of accounting, and to recommend
revisons to Form 324 in light of their
findings.4 Since all reporting
requirements impose a burden on those
who must respond, the Commission also
asked that the contractor make every
effort to assure that their recommended
changes meet our information needs
without imposing undue costs on
licensees.

9. T&E recommended more
comprehensive definitions and reporting

*The T&E, Inc. report is avatlable in the
Commission’s library, Room 639, 19018 M St N.W.,,
Washington, D.C. Copies of the study can also bo
obtained from the Downtown Copying Center, 1730
K St., N.W., Washington, D.C. 20008. The study {s
too voluminous to releasa as part of this document
but will be placed in the docket of this proceeding
upon release of this Notice. .
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instructions for all line items, and
expansion of the Form 324 to include a
more detailed breakdown of expenses,
and a balance sheet. These
recommendations have been thoroughly
reviewed by the staff and will be
discussed in detail below. However,
before we can review the recommended
reporting requirements, we must address
the need for financial data.

The Need for, Financial Data

10. Over the past 42 years, the
financial information collected annually
from broadcast licensees has been used
for a number of purposes. It has
provided data for policy research in
support of major rulemakings or
legislation;® it has provided information
to estimate the potential economic harm
of grants of specific applications, as in
UHF impact cases;®it has provided
support for statements of financial
qualifications in transfer and
assignment of license cases; when
summarized by markets and industry
segments, it has provided a valuable
picture of the structure and economic
status of the industry over time;? and it
has provided information in other
matters where the financial condition of
stations is of interest. we are also aware
that the broadcast industry uses the
information from the published reports,
compiled from the current form for
planning and evaluation purposes. Ina
similar context, the published data
might also provide information needed
by prospective entrants to the industry
to guage the viability of opportunities
for new stations.

11. All of these uses are important, but
not all constitute justification for the
Commission's collecting the data on an
industry-wide basis. When financial
information is needed for a specific
case, for example, it could be gathered
as part of the fact-finding process of that
case. By collecting such data on a case-
by-case basis, the Commission could
specify its request to obtain that

SRecently, for example, staff analysts of
Congressional committees, in drafting legislation
affecting the broadcast industry, have used the
Form 324 data in drafting proposals. (See FCC 79-
589, Mimeo No. 14735, September 28, 1979.) The data
are also being used in a current rule making
proceeding concerning the special exception to the
one-to-a-market rules which provides for UHF-aural
applications to be handled on a case-by-case basis
{see BC Docket 79-233, FCC 79-537) and in research
to support a rule making that will be initiated in the
near future concerning common ownership of AM
and FM stations located in the same market,

See, for example, Memorandum Opinion and
Order, BC Dockets 79-254 and 79-255, released
October 16, 1879, which relied in part on financial
reports in determining the need for a hearing.

7See the summarized financial data reports “TV
Broadcast Financial Data—1978" (Mimeo No. 19540,
July 30, 1979} and “AM and FM Broadcast Financial

information which is most pertinent to
each particular case. Also, while we
support and encourage the use of the
data by the industry for planning and
investment decision making, we do not
believe those uses provide sufficient
justification to warrant our collection of
data. A more appropriate approach to
serve these purposes might be to let the
industry itself specify and develop the
information it needs.

12, Our need for the regular collection
of financial data on an industry-wide
basis stems from our need to make
informed policy decisions. The major
portion of the broadcast industry is
composed of stations whose ability to
provide service to the public and,
indeed, viability depend on their success
as a business venture. Many of our
decisions affect the costs and revenues
of the business either directly or
indirectly. The greater aur
understanding of the economic structure
of the industry and the greater our
understanding of the economic effects of
our decisions and the incentives they
are likely to affect, the better we will be
able to arrive at judgments that achieve
the desired effect on service from the
industry. Such understanding of the
general economic trends and
relationships within the commercial
broadcasting industry must rely
substantially upon analysis of economic
data gathered from the industry.

13. In this respect, the data from the
current form have been highly useful for
some policy purposes and less useful for
others. For example, the broadcast
financial data have proved valuable for
reassessing exisling policies intended to
foster the development of new stations,
such as the special UHF-aural exception
to the one-to-a-market rules.® They have
also provided support in development of
new policies to accomplish this same
purpose that take advantage of changes
in the state of the industry, such as the
recent revision of our policy towards the

“financial qualifications of applicants for

new television stations.? Additionally,
the data have been useful in evalualing
policies where there are questions
concerning their economic impact on
existing stations. Examples of
proceedings that have addressed such
questions are the Cable Economic
Inquiry (Docket 21284) and the Canadian
Pre-Release proceeding (Docket 20649).
14. When the focus of research has
shifted to studies concerning the
behavior of individual broadcast
stations and markets, however, the
financial data have not been as useful.
This was demonstrated in a study of the

$See footnote 6.
?See FCC 79-299, May 11,1979.

viability of UHF stations in the top 100
markels prepared by R. E. Park under
contract to the Commission.!® This study
found that the financial data were not

* very useful for predicting the economic

performance of individual UHF stations,
because of the variability in stations’
reported data. Part of this variability
may be due to the reports themselves,
for example, the lack of detailed
definitions.

15. We turn our attention now to the
kind of data we should collect in order
to meet our needs. One approach to this
task would be to identify a number of
different policy matters and then
determine the data needed to support
research on these matters. We
recognize, however, that it is not
possible to anticipate all of the
forthcoming issues and policy matters
that will require economic or financial
analysis. In addition, the needs of a
specific analysis or study often become
well defined only after substantial initial
investigation has been completed.
Because of these limitations, we have
chosen instead to focus our specification
of need on the more general kinds of
requirements that can be derived from
the planned direction of our broadcast
regulatory program for the foreseeable
future.

16. We have, in recent years, begun to
determine the extent to which our policy
goals and objectives can be served by a
system of regulation that relies on
market forces rather than direct
regulation of behavior.! Policy
objectives under such a system would
be effected through careful attention to
market structure and competitive forces.
The advantage of this approach is that
there would be less need for government
involvement in the day-to-day affairs of
individual stations, thereby facilitating
the removal of much of the burden of
performance regulation from the
industry. We desire to encourage the
maximum number of economically
viable broadcast entities and have
initiated a number of rulemaking
proceedings that look in this direction
(e.g.. 8 kHz channels for AM stations—
BC Docket 79-164; changes in the rules
governing assignment of FM channels—
BC Docket 80-90) and are planning
others (e.g., examining common
ownership of AM and FM stations in the
same market; reviewing rules relating to
subscription television stations).

*Park, R. E., “Projecting the Growth of Television
Broadcasting: Implications for Spectrum Use,” The
Rand Corporation {Santa Monica, California,
February. 1976).

¥ See, e.g. Notice of Inquiry and Proposed
Rulemaking: Deregulation of Radm. BC Docket No.
79-219, 44 FR 57645.



|

35372

Federal Register / Vol. 45, No. 103 / Tuesday, May 27, 1980 / Proposed Rules

17. The structural approach to
regulation will require substantial
information about the various economic
relationships that operate at the station,
market, and industry levels. For
example, at the station level, an
understanding of the factors affecting”
viability and ability to provide service is
necessary to develop policies to
encourage new entry and better service.
At the market level, knowledge of
competitive forces and their relative
strengths is necessary to establish
policies to foster cornpetition. Industry
level information is needed to
understand trends in broadcastmg and
to gauge the effects of emerging
alternatives to broadcast services on the
industry. It is our intention through this
proceeding to develop the means to
obtain financial data relating to each of
these levels of analysis.

The Framework for Development of
Financial Reporting Policy

18. There are several important .
considerations underlying the
development of financial reporting
requirements. First, any information
collected must be suited to our needs—
in this case policy analysis and
planning. The data should also provide
reliable measures of the various

. 3 . .
economic factors associated with
broadcast stations. And, finally, the
data should be sufficiently comparable
across individual stations and over time
to permit its use in forming
generalizations and determining trends.

19. Our experience with the current
form suggests that it does not provide
data.that are commensurate with our
needs in view of these considerations,
For example, the current financial data
are generally neither reliable in terms of
what economic characteristic is
measured by specific line items, nor are
they consistent across different stations
in the sense that the financial data are
not allocated to the various line items in
the same manner by different stations.
We believe that these problems are
principally due to inadequacies of the
design of the form itself and are not the
fdult of stations that file the reports.

20. We are also concerned about the
costs that financial reporting
requirements impose upon individual -
stations. Any policy requiring stations to
submit information to the Commission
naturally carries with it certain costs
that station licensees must bear. We
continue to believe that the costs of data
collection must be justified by need and
that such costs should be limited to the

“minimum necessary to accomplish

policy objectives.
21. Our first step in developing
proposdls for revising Form 324 was to

consider the kind of financial data that
would meet our needs. The two basic
sources of financial data that are
generally relied upon to characterize the

financial performance and condition of a

business enterprise are the earnings
(income) statement and the statement of
financial position (balance sheet). The
earnings statement summarizes the
revenue and expense transactions which
occur during a specified period of time,
usually one year, to show income or
loss. The statement of financial position

“on the other hand, describes the

company'’s assets, liabilities, and
owner's equity as of a given date.*?The
two reports individually and together
provide the basis for various measures
of the progress and financial condition
of the firm.

22, For policy research purposes,
earnings data are essential in tracking

" the development and condition of both
‘individual stations and the industry as a

whole and in assessing licensees’
reactions to our policy decisions or
changes in market forces. The areas of

- policy research for which earnings

statement data are most essential are
those involving questions of station
viability, and the ability of stations to

. provide service and the potential of
markets to support additional broadcast
entities.

23. Questions concerning these areas
cannot be wholly answered through
earnings data as the ultimate effect of
any change in the economic and/or
regulatory environment depends in large
part on the reaction of investors to such
a change. The decisions of investors are
generally based on the expected rate of
return on their capital and the level of
risk associdted with its obligation.*®
These two factors are frequently
assessed by examining various
measures of profitablhty and financial
health that require balance sheet data.
For example, one measure of )
profitability is the ratio of net income
(after interest payments] to owner’s
equity.

24, There is, however, reason to
question the reliability of measures
constructed from balance sheet data as
indicators of the investment potential of
firms in general and broadcast stations
in particular. A balance sheet lists items
according to their book value rather
than- their market value, which is the
more appropriate measure to consider in
the context of investment analysis. In -
general, the two alternative systems of
valuation yield equivalent figures only

" 2Qwner's equity is that portion of the value of

the firm which belongs to its owners free and clear
of debt.

3The rate of return on capital is the amount of
income earned per dollar invested.,

under unusual circumstances, such as at
the actual time of the sale of a firm or
particular assets.

25, Another problem that affects the
balance sheets of broadcast stations is
that when stations are sold, the selling
price is typically much higher than the
market value of the physical assets,
program rights, and other factors that
support the operation of the station, The
difference is an amount to compensate
the seller for the transfer of certain
intangibles, in this case the station’s
license and established position in its
market, which may allow the owner to
earn income above that necessary to
keep its assets employed in the
operation of the station. Since a station
license is an intangible, its current value
generally would not be expected to
appear on a station’s balance sheot
except when a station is sold, Over time,
the value of broadcast licenses has
grown steadily and cortinues to grow,
reflecting the long term growth in
demand for stations. Because license
values change constantly and stations
are sold at different times, the book
value of two licesnes which are actually
worth the same can be vastly different,

26. Another major concern related to
our need for data is whether to treat
- radio and television stationg differently.
We recognize that radio stations are
generally much smaller and less
complex operations than television
stations. Because of this, separations
between functional activities such as
engineering, programming, and sales,
might not be so well defined for radio
stations as they are for television
stations. For example, the owner/
operator of a small radio station may
serve as chief engineer in addition to his
or her responsibilities as station
manager. Disk jockeys may sell time
when not on the air. Under these
circumstances, detailed financial data,
‘especially for expenses, could only be
obtained by arbitrarily allocating
expenses to the various line items. For
this reason, such reports would be less
comparable across different stations
and, therefore, less useful for policy
analysis, In addition, the burden of
providing financial data may be
relatively greater on radio stations
because of their size.

% Consider a hypothetical case in which two
similar VHF lelevision stations operate in the sumo
market. Suppose that both stations came on the alr
at the same time, many years ago, and that the
original value of each of their licenses was $100.000,
Suppose, now, that one of the stations was recontly
sold and the price of its license was established at
$1,000,000 while the other station has never been

-sold and its license has never been reappraised. The

difference between the recorded license values
would therefore be $900,000 or a fuctor of 10.
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27. On the other hand, the
Commission is currently pursuing a
“number of policy directions with respect
to radio which may increase the need
for radio financial data, at least.in the
near term future. In particular, we will
likely need radio data to support and
track the effects of decisions on matters
such as radio deregulation and to
develop and evaluate policies and rules
intended to increase opportunities for
“new stations.

28. Our tentative preference is to
require radio and television stations to
report the same amount of data. If we do
not collect adequate radio data, we may
not be able to answer many of the
questions which will arise relating to
decisions on radio deregulation. We
encourage comment on all aspects of
this matter. In particular, we would like
information concerning the
reasonableness of separating radio
station expenses by functional category
as described in paragraphs 47-50 below
and the relative costs of providing this
detailed data as opposed to a single
figure for total expense. -

Proposed Revisions to the Financial
Reporting Requirements

29. Using the preceding analysis and
the recommendations of the T&E, Inc.
report, we have established a set of
proposed revisions to the Form 324
report. The proposed revisions provide
for data which are generally similar in
kind and quantity to those which are
obtained through the current Form 324.
There are, however a number of
important changes designed to improve
the quality of the data and to omit
certain kinds of data that we do not
consider necessary or that can be
obtained from other reports licensees
are required to submit. The most
significant proposed revisions are to
delete requirements for employment and
tangible asset data and to restructure
the income statement and clarify the
definitions of its line items so as to
conform with generally accepted
accounting principles and accounting
practices commonly employed in the
industry. The complete proposed new
Form 324 is attached as Appendix A; for
comparison purposes the current form is
attached as Appendix B.

30. We propose to eliminate collection
of employment data, reported on
Schedule 4 of the current form, because
similar information is available from the
Annual Employment Report (FCC Form
395) that all stations are required to file.
We also considered an option suggested
in the T&E report to expand the amount
of employment data by adding separate
categories for the technical, program,
sales, and general and administrative

functions. The employment schedule
and associated instructions
recommended by T&E, Inc. are shown in
Appendix C. It is our opinion that this
information would not be used on a
regular basis for policy analysis, and,
therefore, should not be collected.

31. With respect to balance sheet
data, we considered three options: (1) to
continue collection of tangible assets
accounts as specified on the current
form, (2) to require submission of
standardized balance sheels as
recommended in the T&E study, and (3)
to eliminate collection of any balance
sheet data. A copy of the balance sheet
suggested by T&E is shown in Appendix
D. We tentatively reject the first two
choices on the basis that any balance
sheet data we might collect would be of
limited use in our policy research
activities. The book value data carried
on balance sheet accounts would not, in
general, seem to be satisfactory for
development of reliable measures of
profitability. Moreover, a requirement
for standardized balance sheels would
likely impose significant new costs on
licensees that do not appear to be
justified by need and would be difficult
to implement fairly since different sized
stations are likely to use different types
of accounting systems, no one of which
is “correct.” Also, some data on entry
costs and the assets necessary to
operate stations would still be available
at the Commission as such information
is required on applications for
construction permits for new stations.
Comparing income statement data to
actual cost data may provide the best
information on viability of broadcast
stations,

32. We recognize that without well-
defined balance sheet data that
correspond to the same accounting
period as the earnings data, our ability
to perform imporiant economic analyses
may be somewhat diminished.
Comments are therefore requested on
the tentatively rejected proposals
mentioned above as to their value as a
basis for measures of profitability as
well as on our preferred option of
eliminating collection of balance sheet
data. Other proposals that might provide
alternative ways of obtaining such
information are also invited, In
particular, we are interested in
information on factors which affect the
flow of resources into and/or out of the
industry. Comments are also requested
on an approach which would obtain
balance sheet data from all stations or a
sample of stations at intervals less
frequent than every year.

33. A number of new items have been
proposed as additions to the income

statement schedules. Most of the new
items provide for more specific
information under each of the major
calegories of expense and revenue on
the current form and for adjustments to
income. We are also proposing new or
clarified definitions for many of the
existing line items. The intent of these
changes is to improve the quality of the
data and, by providing clarification, to
make the reporting task of the licensees
easier. In this sense, we are attempting
to structure the reporting format to more
closely approximate an income
statement according to the standards of
generally accepted accounting practices
and the practices of stations regarding
the treatment of accounts as indicated
by stations surveyed by T&E. This
restructuring is expected to
substantially improve the characteristics
of the data for use in policy research
studies.

34. There is one significant
enlargement of the income summary
schedule which is not related to data
quality. For FM stations filing a
combined report with a commonly
owned AM station in the same market,
we are proposing to revise the separate
statement showing revenues attributable
to the FM station. This statement would
show somewhat more detail than the
current separate FM statement and
would enable us to better understand
the position of FM in the industry. We
believe such information to be important
and appropriate to collect in light of the
dramatic improvement in recent years in
the competitive position of stations in
the FM service.

35. Another alternative we wish to
consider at this time concerns the
separation of program expenses into
Iocal and non-local categories. While
not included as part of the proposed
form, this approach was recommended
by T&E, and we wish to determine
whether such data are available and
whether it would be useful for policy
analysis purposes. The specifications for
reporting separate expenses for local
and non-local programming as suggested
by T&E are presented in Appendix D.
We recognize that these data may be
difficult to collect and may be of
uncertain usefulness in policy analyses.
Therefore, we are not presently
including such data requests in the
current form. However, comment is
requested as to whether program -
expense data can be gathered according
to these two categories and, if so, would
it provide meaningful information for the
analysis of the effects of changes in
regulation or industry structure on local
services. ~
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36. We do not propose to change the
frequency of filing of Form 324 from the
current annual requirement. We believe
it is desirable to continue to collect the
data each year rather than shift to a
plan which would interpose one or more
time periods between reporting cycles.
Under the latter approach, the most

recent data would be two or more years

" old towards the end of the reporting
cycle. The broadcast industry operates
- in an economic environment which is
highly dynamic and, in light of
developing technology, is likely to
remain so in the future. Under these
circumstances, data that are older will
be considerably less useful for
describing the current state of the -
industry and the various economic
relationships within, Also, if only a
sample is taken each year, then annual
comparisons can be less readily made
due to differences in the samples’
composition. The preferred approach
would provide the continuity of data

flow that is required in studies that rely

on time series data or data from the
most recent prior business period. We
invite discussion on this proposal and

also request comments suggesting other -

alternative approaches that would
require less frequent filings of financial
data, for example every other year or
once every five years. Suggested
alternatives should also include
discussion of any impact on the ability
of the data so collectedo serve the
needs of policy analysis and evaluation.

37. We believe the needs of our policy:

studies make it advisable to require a
survey of all stations. This would
facilitate the construction of market and
industry level data and would obviate
many of the problems which are likely
to arise with a more limited data base. .
38. The proposed reporting period
remains the calendar year. T&E found in
its survey that about one-half of the
respondents used the calendar year as
their fiscal year. Further, T&E received
very few comments opposing the use of
the calendar year as the reporting yedr,
even by those licensees who operate on
a different fiscal year basis. We believe
that the benefits to be gained from a
uniform industry-wide reporting period
outweigh the detriments. We encourage
comments, pro and con, on this point.
39, While these proposals do indicate
our preferred policy, comment is invited

on all of the alternatives set forth above.

Parties should feel free to propose and
discuss alternative reporting
requirements not set forth in this Notice.
Parties are especially encouraged to
submit information that will help the
Commission to evaluate the cost of the
proposals to its licenses and to submit

any additional evidence that will help
the Commission evaluate the merits of
the proposals.

Detailed Instructions and Definitions

40. As we discussed above, many of
the problems encountered in analyzing
the data collected through FCC Form 324
are attributed to unclear and insufficient
instructions and to imprecise line item
definitions. T&E documented, for
example, a wide variation in reporting
practices used in completing the form. It
is not surprising, therefore, that some of
the data reported by some stations are
not comparable with that reportied by
others. By no means do we intend to
suggest that broadcasters purposely are
misleading the Commission by using
different accounting or reporting
practices. Indeed, we recognize that the
problem generally centers on the form

- itself. In the absence of sufficiently

precise Commission guidance in
definirig how revenues and expenses
should be reported, we cannot expect
stations to follow a standard reporting
approach.

41. Instructions, explanations and
definitions for each line item are
-included with the proposed form in
Appendix A. We seek comments on the

- appropriateness of these instructions in

relation to the accounting procedures
and definitions used by licensees in
managing their stations’ finances. We
request comments on the clarity of the
instructions and definitions, as
presented, and on how well the
proposed form is suitedto provide data
-for the kinds of economic analysis that
we have discussed above.

42, Several specific definitions and
instructions have been significantly
altered.*® For ease of exposition, we will
include discussion of these alterations in
the following discussions of changes to
the individual schedules.

Schedule of Revenues (Schedule 1)

43. The T&E analysis noted a number
of deficiencies in the current FCC Form
*324 schedule of revenues {(Schedule 1).
In particular, the present instructions for
this schedule call for distinguishing thev

_ sale of time to national/regional

advertisers as opposed to local
~advertisers, on the basis of the “type"” of
advertiser. That is, “national/regional
time sales” denotes sales from the
advertiser whose market is typically
national or regional in scope; “local time
sales” denotes sales from the advertiser
whose market is typically local. For

*Many of the definitions and instructions that
aré being “changed” are not explicit in the current
Form 324, but consist of various informal
interpretations made by staff members in answer to
questions raised by licensees over the years.

analytical purposes, this is desirable

“ since the advertising decisions of

companies engaged in nationwide
business may be influenced by a
different set of market conditions than
those encountered by companies who
market on a local scale. Since some
stations are more dependent on local
time sales than others, the effects of
changes in national and local market
conditions likely will have different
effects across the industry. A definition
based on type of adverliser would
generate data useful in analyzing these
effects. However, changes in the
character of businesses engaged in
broadcast advertising (e.g. growth of
national retail chains and the
regionalization of many service
businesses such as banks and
restaurants) are making this distinction
less useful and the form much harder for
licensees to complete. In this regard we
note that T&E found, in their survey of
accounting practices, that most

" -(although not all) stations report

national/regional and local time sales
on the basis of the nature of the “agent”
who sold the advertising time. Thus, {or
those stations, advertisements obtained
for the station by its national or regional
representative were counted in the
national/regional time sales category,
while advertisements obtained by the
station’s own sales persons were
counted as local time sales.

44. Since the distinction between
national/regional and local sales on the
basis of type of advertiser no longer
seems to fit business reality very well,

. and since industry accounting practice

appears to support a distinction based
on type of agent placing the adverlising,
we are proposing to amend our
instructions and definitions to require
the reporting of national/regional and
local time sales on the basis of type of
sales agent. We ask interested parties to
comment on this proposal, especially in
terms of its usefulness for industry
analysts. We are inferested in comments
relating to the effect such a definitional
change might have on the usefulness of
the series of data reported in the past,
and on the effects, if any, that the
change might have for those in the
industry who may rely on the separate
time sales figures. ‘
45. We are proposing anather change
in the revenue schedule that should
improve reporting procedure.
“Commissions to agencies and
representatives” now is included in the
revenue schedule as a deduction from
revenue. T&E found in their survey that
the industry treats advertising agency
commissions in this way, but treats
commissions to station representatives

- -
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as a selling expense. Our proposal,
following the recommendation of T&E, is
to treat all commissions, including
advertising agency commissions, as a
part of selling expense. This appears
appropriate from an analytical point of
view. Furthermore, since licensees
already report commissions, we are not
asking for new data but only a shift of
the data to another location in the
form.’® However, since the proposed
change does appear to depart from
industry practice somewhat, we ask for
comments on this reporting change.

46. Another proposal would change
the definition of “Broadcast Revenues
Other Than From Sale of Station Time."”
- Currently, the form requires this general
item to be subdivided into components
based on sale of station services and
facilities to national and local
advertisers. T&E found that
broadcasters generally do not account
for their non-time revenues in this way.
We believe, therefore, that the current
distinction is inappropriate. There are,
however, sources of revenue for many
broadcast stations that derive from
station operation but not directly from
the sale of time, for example, from the
sale of programs or talent or the
production of commercials. We propose
to include these revenues in Schedule 1
under the same general heading, but
with a different sub-division.!” The new
categories we propose are: “Revenue
From the Provision of Materials,
Facilities, Services, etc.,” “Revenue
From Subscription Television
Operations,” and “All Other Broadcast
Revenue.” The first category is
essentially the combination of the
current national and local categories.
We are proposing to include
subscription TV revenues in the second
category as an interim step until this
relatively new segment of the industry
becomes more fully developed. The third
category is added for completeness and
would include, when appropriate, such
revenue as donations. .

47. We request comments on the
reasonableness of this categorization of
other revenues especially in terms of its
reflection of actual business practice.
We are particularly interested in
discussions of whether or not the
revenues and expenses of ancillary
business operations should be included
with the revenues and expenses of the
broadcast operation. For example,
should the revenues and expenses

16 We will discuss, as a separate issue below in
paragraph 55, the proposal to separate the
“commission” expense item into local and national/
regional categories.

17 Non-operating revenues, such as interest
income or sale of assets, are proposed for inclusion
in schedule 3 and will be discussed below.

generated by the production of
commercial advertisements be included
on the FCC Form 324 when that
production uses the staff, equipment and
studio of the broadcast operation?
Should the revenues and expenses of
commercial advertisement production
activity be reported if that activity is
treated as a profit center separate from
the station itselff We encourage

. discussion of similar questions for other

business activities (program production,
talent agency aclivity, etc.) as well.

48. Another proposed change in the
revenue schedule relates to AM-FM
stations that operate jointly and do not
file separate reports. We are proposing
that the FM porlion of broadcast
revenues be reported by source. The
current form does not provide this kind
of detail which, in our opinion, hampers
analysis of the contribution of FM
broadcasting to the advertising revenues
of the industry. We seek comments on
the ability of licensees to provide this
kind of detail for jointly operated AM-
FM stations.

49, It should be emphasized that the
proposed form would allow the
continued reporting of AM-FM joint
operations in one report, but only if the
two operations are so intertwined that
the operating expenses cannot be
effectively allocated to each station.
This represents a change from the
current practice of requiring a joint form
unless all or virtually all of the FM time
is sold separately. We ask for comments
on the desirability of this modification in
light of the growing self-sufficiency of
the FM segment of the industry and in
view of the need for better data about
the economics of FM broadcasting. We
encourage suggestions on how best to
determine at what point AM-FM
operations should report as separate
entities, and on appropriate methods of
allocating joint costs to each operation.

Schedule of Expenses (Schedule 2)

50. Regulatory activity can have
significant direct effects on
broadcasters’ costs of doing business
and, through these costs, on service to
the public. Further, these regulatory
effects may be reflected differently in
different functions of station operation.
Therefore, to form a base for analyses of
regulatory effects, we consider it
important to have an accurate picture of
the relationship of the cost of each
function to the total operating cost of the
station. The present FCC Form 324
defines four functional categories:
Technical, Programming, Selling and
General and Administrative. We
propose to retain those categories, but
as indicated above we encourage
comment on the option to separate

program expenses into separate local
and nonlocal categories. Further, we
believe that the current Form 324 does
not fully reflect all costs associated with
the four functional categories, since
many common costs are reported in the
general and administrative category
rather than being allocated to the
individual functions.

51. Following our intention to improve
the consistency of the data, we are
proposing to change the expense
schedule to require the allocation of
many common categories of expense to
each function. The current FCC Form
324 requires some allocation (basically
salaries). The proposed form would
require, in addition, the allocation of
payroll taxes and fringe benefits,
depreciation and amortization, travel
and entertainment, communication
expense, professional fees, parts and
supplies, and facilities costs {rent, heat,
light and power) to each function. These
types of costs are often common to all
functions but may be a greater or lesser
part of each function.

52. We believe that requiring stations
to allocate common costs among
functional categories would lead to a
higher degree of comparability between
stations and to a more precise view of
the contribution of each function to total
cos!. Evaluation and comparison of
components of total expense may
provide very useful explanations of
variations in total expense that would
otherwise be unexplained. However, we
recognize that the allocation of such
common costs may be quite arbitrary.
We suggest (instructions, propased
Schedule 2} that time spent, space
occupied or relative use are appropriate
determinants of the amounts to be
allocated to each function. We request
comments on the appropriateness of
such allocation for analytical use and on
the validity of the suggested allocation
methods.

53. We recognize, as discussed above,
that many, if not most, small stations do
not operate on a departmental basis and
that allocation of operating costs to
functional categories could be
burdensome as well as, perhaps,
arbitrary. For these reasons, we are
proposing that stations with gross
annual revenues less than $100,000, or
$2,000 per week for stations operating
less than a full year, report costs
without allocation to function. We
encourage comment on this proposal,
especially as to the reasonableness of
the $100,000 threshold.

54. We also propose some new line
items in the expense schedule. We
suggest that fringe benefits as well as
facilities costs (rental, heat, light and
power), communications expense, travel
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and entertainment, professional fees,
parts supplies and materials, and
promotional expenses all be reported as
separate line items, These items
generally have been reflected in the
*Other Expense"” line on the current
form, the major element in the *Other
General and Administrative Expense”
category. As a result, these “Other”
categories make up a significant portion
of total expense and provide no useful
content for analytical comparisons
between stations or segments of the
industry. For example, a recently
purchased station may have high
professional fees (legal and engineering)
that, unless specifically identified,
would diminish its comparability with
other like stations. Since these are
apparently items for which separate
accounts are generally kept by the
licensee, we do not perceive a
significant reporting burden. However,
we encourage comment on that point
and on the potential usefulness to the
Commission of the more detailed data.
55. Our proposed revisions contain
several other changes in the expense
schedule. The data reported for the line
item “Talent Payroll,” have been _
combined with the data reported as “All
Other Programming Payroll.” In
addition, “Commissions” are reported as
commissions to national/regional
agents, representatives, and brokers and
as commissions to local salespersoris or
agents. This distinction will be a useful
reflection of the relative expense of
making a sale through national/regional
representatives versus the station’s own
salesforce, Also, we are proposing that
the current line item “Allocated Costs of
Management from Home Office or
Affiliates” be divided into two line
items: “Allocated Corporate
Management Expenses” and “Allocated
Corporate Overhead Expenses.” This
subdivision would allow analysts to
take these two different allocations into
account individually when, for example,
examining the relative differences
between group owned stations and non-
group owned. The T&E survey found
that these two types of allocations
would not present a significant burden
to those licensees who currently allocate
common corporate costs. )

»

Revenue/Expense Summary (Schedul
3) ‘
56. We are proposing to add line items
* to the Revenue/Expense Summary
schedule to reflect non-operating
revenue and expense such as income
from rent of land or facilities associated
with the broadcast operation, interest
income, gain or loss on sale of assets,
etc. This information is crucial to the full
picture of a station’s financial situation

in any one year and for comparison from
year to year and station to station. The
current instructions specify that some of
these items, such as rental of broadcast
related facilities for non-broadcast use,
are to be reported on Schedule 1 as
“Othier Broadcast Revenue.” Other items
such as interest income, are not
mentioned in the instructions but are
nonetheless often reported as “Other
Broadcast Revenue” because there is no
other line available. Inclusion of either
of these two kinds of data in total
operating-revenue can lead to
misinformation when an analysis is
made of a station’s operating income or
when comparisons are made between
stations. _

57. Our proposed Schedule 3 will also
reflect the amount of federal, state and
local income tax recorded for the
reporting year. Inclusion of this
important element of business

-“expbnse"” is critical, we believe, to the

accurate reflection of profit levels. We
seek comments on the reasonableness of
including these elements and ask for
other suggested elements that may be
needed for a full expense statement.

58. We are also proposing to redefine .
the principals to be included in the
“Payments to Principals” item. The new
definition embraces only expenditures
resulting in payments to owners/
stockholders and members of their.
immediate family and excludes
payments to affiliated or parent -
companies that are reported as specific
line items in Schedule 2. The “Payments
to Principals”. item is not intended to
reflect the distribution of profit to the
owners (e.g. dividends, owner's drawing
account}. The intent is to reflect those
elements of expense (salaries, interest,
rents, service fees) that are paid directly
to the owners or close relatives. We,
believe that this information is

. necessary for thorough and agcurate

analysis of station economics..
Accounting Methods
59. In addition to the changes in

"~ content addressed above, we are also

proposing that the financial data be
reported on the basis of generally
accepted accounting procedures. These
are procedures that the accounting
profession believes represent good
accounting practice and that form the
basis for financial accounting audits.
We are persuaded that this requirement
is appropriate for licensees’ Annual
Financial Reports. We need accurate
data with reporting variability as limited
as possible, without instituting a
uniform system of accounts. Specific
comment is requested as to any
problems licensees may anticipate in

adhering to generally accepted
accounting procedures.

60. The generally accepted accounting
procedures include provisions for
disclosure statements as to how certain
allocations of expenses are made and
how depreciation and amortization are
treated. The Commission is considering
whether to require submission of such
statements with the financial reports.
The preferred option is to require
licensees to retain such information and
make it available to the Commission
upon specific request. The items that
appear to be most appropriate for
reporting are the method of
depreciation, the method of
amortization, the method of allocation of
corporate management and overhead
costs, the method of allocation of
expenses to functional categories, and
the details of payments to principals.
Comment is requested as to whether
statements disclosing allocation
practices are needed and, if so, the
specific expense elements to be
included. Information is needed
regarding the cost to licensees of
preparing disclosure statements, the
analytic capabilities that might be
gained through them, and how this
information could be used to improve
the comparability of data from differont
reporting entities.

Control and Verification

.61, The citrrent procedure used by the
Commission staff to verify the data filed
on Form 324 is limited to reviewing for
internal consistency. Arithmetic chaecks -
are made on each form to make certain
that the reported details sum to the
reported totals. Large changes in
revenues or expenses from one year to
the next are confirmed with the licensee
to make certain that a typographical
error has not occurred. The Commission
does not, however, audit the forms, nor
does it require the licensee to submit un
audited form certified by a Certified
Public Accountant. We do not propose
to change that policy. Our need for the
data is basically analytic